
82, 86 (1990) (observing that statutory
fees enable “plaintiffs to employ reason-
ably competent lawyers without cost to
themselves if they prevail”). In the federal
system statutory fees are typically awarded
by the court under the lodestar approach,
Hensley v. Eckerhart, 461 U.S. 424, 433
(1983), and the plaintiff usually has little
control over the amount awarded. Some-
times, as when the plaintiff seeks only
injunctive relief, or when the statute caps
plaintiffs’ recoveries, or when for other
reasons damages are substantially less than
attorney’s fees, court-awarded attorney’s
fees can exceed a plaintiff’s monetary re-
covery. See, e.g., Riverside v. Rivera, 477
U.S. 561, 564–565 (1986) (compensatory
and punitive damages of $33,350; attor-
ney’s fee award of $245,456.25). Treating
the fee award as income to the plaintiff in
such cases, it is argued, can lead to the per-
verse result that the plaintiff loses money
by winning the suit. Furthermore, it is
urged that treating statutory fee awards
as income to plaintiffs would undermine
the effectiveness of fee-shifting statutes in
deputizing plaintiffs and their lawyers to
act as private attorneys general.

We need not address these claims. After
Banks settled his case, the fee paid to his
attorney was calculated solely on the ba-
sis of the private contingent-fee contract.
There was no court-ordered fee award, nor
was there any indication in Banks’ con-
tract with his attorney, or in the settlement
agreement with the defendant, that the con-
tingent fee paid to Banks’ attorney was in
lieu of statutory fees Banks might other-
wise have been entitled to recover. Also,
the amendment added by the American
Jobs Creation Act redresses the concern
for many, perhaps most, claims governed
by fee-shifting statutes.

* * *
For the reasons stated, the judgments

of the Courts of Appeals for the Sixth and
Ninth Circuits are reversed, and the cases
are remanded for further proceedings con-
sistent with this opinion.

It is so ordered.

THE CHIEF JUSTICE took no part in the
decision of these cases.

Section 163.—Interest
26 CFR 1.163(d)–1: Time and manner for making
elections under the Omnibus Budget Reconciliation
Act of 1993 and the Jobs and Growth Tax Relief Rec-
onciliation Act of 2003.

T.D. 9191

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Part 1

Time and Manner of Making
§163(d)(4)(B) Election to Treat
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Investment Income

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulations and removal
of temporary regulations.

SUMMARY: This document contains fi-
nal regulations relating to an election that
may be made by noncorporate taxpayers to
treat qualified dividend income as invest-
ment income for purposes of calculating
the deduction for investment interest. The
regulations reflect changes to the law made
by the Jobs and Growth Tax Relief Rec-
onciliation Act of 2003. The regulations
affect taxpayers making the election under
section 163(d)(4)(B) to treat qualified div-
idend income as investment income.

DATES: Effective Date: These regulations
are effective March 18, 2005.

Applicability Dates: For dates of appli-
cability, see §1.163(d)–1(d).

FOR FURTHER INFORMATION
CONTACT: Amy Pfalzgraf, (202)
622–4950 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments to
26 CFR part 1 under section 163(d) of the

Internal Revenue Code (Code). On Au-
gust 5, 2004, temporary regulations (T.D.
9147, 2004–37 I.R.B. 461) were published
in the Federal Register (69 FR 47364)
relating to an election that may be made by
noncorporate taxpayers to treat qualified
dividend income as investment income for
purposes of calculating the deduction for
investment interest. A notice of proposed
rulemaking (REG–171386–03, 2004–37
I.R.B. 477) cross-referencing the tempo-
rary regulations also was published in the
Federal Register (69 FR 47395) on Au-
gust 5, 2004. No comments in response
to the notice of proposed rulemaking or
requests to speak at a public hearing were
received, and no hearing was held. This
Treasury decision adopts the proposed
regulations and removes the temporary
regulations.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It also has been deter-
mined that section 553(b) of the Admin-
istrative Procedure Act (5 U.S.C. chapter
5) does not apply to these regulations, and
because the regulations do not impose a
collection of information on small entities,
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to sec-
tion 7805(f) of the Code, the proposed reg-
ulations preceding these regulations were
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administration
for comment on their impact on small busi-
ness.

Drafting Information

The principal author of these regula-
tions is Amy Pfalzgraf of the Office of As-
sociate Chief Counsel (Income Tax & Ac-
counting). However, other personnel from
the IRS and Treasury Department partici-
pated in their development.

* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is amended
as follows:
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Part 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.163(d)–1 is revised to

read as follows:

§1.163(d)–1 Time and manner for making
elections under the Omnibus Budget
Reconciliation Act of 1993 and the Jobs
and Growth Tax Relief Reconciliation Act
of 2003.

(a) Description. Section 163(d)(4)
(B)(iii), as added by section 13206(d) of
the Omnibus Budget Reconciliation Act
of 1993 (Public Law 103–66, 107 Stat.
467), allows an electing taxpayer to take
all or a portion of certain net capital gain
attributable to dispositions of property
held for investment into account as in-
vestment income. Section 163(d)(4)(B),
as amended by section 302(b) of the Jobs
and Growth Tax Relief Reconciliation Act
of 2003 (Public Law 108–27, 117 Stat.
762), allows an electing taxpayer to take
all or a portion of qualified dividend in-
come, as defined in section 1(h)(11)(B),
into account as investment income. As
a consequence, the net capital gain and
qualified dividend income taken into ac-
count as investment income under these
elections are not eligible to be taxed at the
capital gains rates. An election may be
made for net capital gain recognized by
noncorporate taxpayers during any taxable
year beginning after December 31, 1992.
An election may be made for qualified
dividend income received by noncorpo-
rate taxpayers during any taxable year
beginning after December 31, 2002, but
before January 1, 2009.

(b) Time and manner for making the
elections. The elections for net capital
gain and qualified dividend income must
be made on or before the due date (includ-
ing extensions) of the income tax return
for the taxable year in which the net capi-
tal gain is recognized or the qualified divi-
dend income is received. The elections are
to be made on Form 4952, “Investment In-
terest Expense Deduction,” in accordance
with the form and its instructions.

(c) Revocability of elections. The elec-
tions described in this section are revoca-
ble with the consent of the Commissioner.

(d) Effective date. The rules set forth
in this section regarding the net capital
gain election apply beginning December
12, 1996. The rules set forth in this sec-
tion regarding the qualified dividend in-
come election apply to any taxable year be-
ginning after December 31, 2002, but be-
fore January 1, 2009.

Par. 3. Section 1.163–1T is removed.

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

Approved March 10, 2005.

Eric Solomon,
Acting Deputy Assistant Secretary

of the Treasury.

(Filed by the Office of the Federal Register on March 17,
2005, 8:45 a.m., and published in the issue of the Federal
Register for March 18, 2005, 70 F.R. 13100)

Section 468.—Special
Rules for Mining and Solid
Waste Reclamation and
Closing Costs

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of April 2005. See Rev. Rul. 2005-23, page 864.

Section 482.—Allocation
of Income and Deductions
Among Taxpayers

Federal short-term, mid-term, and long-term rates
are set forth for the month of April 2005. See Rev.
Rul. 2005-23, page 864.

Section 483.—Interest on
Certain Deferred Payments

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of April 2005. See Rev. Rul. 2005-23, page 864.

Section 642.—Special
Rules for Credits and
Deductions

Federal short-term, mid-term, and long-term rates
are set forth for the month of April 2005. See Rev.
Rul. 2005-23, page 864.

Section 664.—Charitable
Remainder Trusts
26 CFR 1.664–1: Charitable remainder trusts.

T.D. 9190

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Part 1

Charitable Remainder Trusts;
Application of Ordering Rule

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations on the ordering rules of sec-
tion 664(b) of the Internal Revenue Code
for characterizing distributions from char-
itable remainder trusts (CRTs). The fi-
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