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ACTION: Final Regulation.

SUMMARY: This document contains final
regulations relating to the application of
the unified partnership audit procedures to
disputes regarding the ownership of resid-
ual interests in a Real Estate Mortgage In-
vestment Conduit (REMIC). These regu-
lations will affect taxpayers that invest in
REMIC residual interests.

DATES: These regulations apply after De-
cember 31, 1986.

FOR FURTHER INFORMATION
CONTACT: Arturo Estrada, (202)
622–3900 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This regulation amends 26 CFR Part 1
under section 860F of the Internal Revenue
Code (Code) relating to the application of
the unified partnership audit procedures of
subchapter C of chapter 63 of the Code
to REMICs and the holders of residual in-
terests. Section 860F(e) provides that a
REMIC is treated as a partnership (and
holders of residual interests in that REMIC
shall be treated as partners) for purposes of
subtitle F of the Code, which includes the
unified partnership audit procedures. The
taxable income of a holder of a REMIC
residual interest is determined under the
REMIC provisions of part IV of subchap-
ter M, which require the holder to take into
account its daily portion of the REMIC’s

taxable income or net loss for each day dur-
ing the taxable year on which the holder
holds its interest. Section 860C(a)(1). The
provisions of subchapter K relating to the
determination of the taxable income of a
partnership and its partners do not apply to
REMICs or the holders of REMIC residual
interests. Section 860A(a).

Questions have arisen regarding
whether the identity of the holder of a
REMIC residual interest is treated as a
partnership item for purposes of the uni-
fied partnership audit procedures. Ques-
tions also have arisen regarding the ap-
plicability of the unified partnership audit
procedures when a determination is made
under the REMIC regulations to disregard
certain transfers of REMIC residual in-
terests and continue to treat the transferor
as the holder of the transferred REMIC
residual interests. See §§1.860E–1(c) and
1.860G–3.

The IRS and Treasury Department have
determined that the identity of a holder of
a REMIC residual interest is more appro-
priately determined at the residual inter-
est holder level than at the REMIC entity
level.

Explanation of Provisions

The regulations provide that the deter-
mination of the identity of a holder of
a REMIC residual interest is not a part-
nership item for purposes of the unified
partnership audit procedures as applied to
REMICs, whether or not such determina-
tion involves the application of a disre-
garded transfer rule. Unlike the identity of
a partner in a partnership subject to sub-
chapter K, the identity of the holder of a
REMIC residual interest does not affect
the calculation of the REMIC’s taxable in-
come or net loss.

Effective Date

These regulations apply after December
31, 1986. See §1.860A–1(b)(1)(ii).

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It also has been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does

not apply to these regulations, and because
these regulations do not impose a collec-
tion requirement on small entities, the Reg-
ulatory Flexibility Act (5 U.S.C. chapter
6) does not apply. Therefore, a Regula-
tory Flexibility Analysis is not required.
Pursuant to section 7805(f) of the Code,
this Treasury decision has been submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for com-
ment on its impact on small businesses.

Drafting Information

The principal author of these regula-
tions is Arturo Estrada, Office of the As-
sociate Chief Counsel (Financial Institu-
tions and Products). However, other per-
sonnel from the IRS and Treasury Depart-
ment participated in their development.

* * * * *

Amendments to the Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by adding an entry in
numerical order to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *
Section 860F–4 issued under 26 U.S.C.

860G(e) and 26 U.S.C. 6230(k).* * *
Par. 2. In §1.860F–4, paragraph (a) is

amended by adding a sentence at the end
of the paragraph to read as follows:

§1.860F–4 REMIC reporting requirements
and other administrative rules.

(a) * * * The identity of a holder of a
residual interest in a REMIC is not treated
as a partnership item with respect to the
REMIC for purposes of subchapter C of
chapter 63.

* * * * *

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

Approved February 15, 2005.

Eric Solomon,
Acting Deputy Assistant Secretary

of the Treasury (Tax Policy).
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(Filed by the Office of the Federal Register on February 24,
2005, 8:45 a.m., and published in the issue of the Federal
Register for February 25, 2005, 70 F.R. 9218)

Section 7701.—Definitions
301.7701–2: Business entities; definitions.

T.D. 9183

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 301

Modification of Check the Box

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulation.

SUMMARY: This document contains fi-
nal regulations that clarify that qualified
REIT subsidiaries, qualified subchapter S
subsidiaries, and single owner eligible en-
tities that are disregarded as entities sepa-
rate from their owners are treated as sep-
arate entities for purposes of any Federal
tax liability for which the entity is liable.
These regulations affect disregarded enti-
ties that are liable for Federal taxes with
respect to tax periods during which they
were not disregarded or because they are
successors or transferees of taxable enti-
ties.

DATES: Effective Date: These regulations
are effective April 1, 2004.

Applicability Dates: For dates
of applicability, see §§1.856–9(c),
1.1361–4(a)(6)(iii), and 301.7701–2(e).

FOR FURTHER INFORMATION
CONTACT: Martin Schäffer, (202)
622–3070 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR parts 1 and 301. The amend-
ments to 26 CFR part 1 are under sections
856 and 1361 of the Internal Revenue
Code (Code). Section 856(i) was added
by the Tax Reform Act of 1986 (Public
Law 99–514, 100 Stat. 2085). Sec-
tion 1361(b)(3) was added by the Small

Business Job Protection Act of 1996
(Public Law 104–188, 110 Stat. 1755).
The amendments to 26 CFR part 301
are to §301.7701–2, first promulgated
by T.D. 8697, 1997–1 C.B. 215 [61 FR
66584] (December 18, 1996). On April
1, 2004, a notice of proposed rulemaking
(REG–106681–02, 2004–18 I.R.B. 852)
relating to the taxation of disregarded enti-
ties was published in the Federal Register
(69 FR 17117). A notice of correction was
published in the Federal Register (69 FR
22463) on April 26, 2004. No comments
were received from the public in response
to the notice of proposed rulemaking.
No public hearing was requested, and
accordingly, no hearing was held. This
Treasury decision adopts the language of
the proposed regulations with only minor
clarifying changes.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It also has been deter-
mined that section 553(b) of the Admin-
istrative Procedure Act (5 U.S.C. chapter
5) does not apply to these regulations and,
because the regulations do not impose a
collection of information on small entities,
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to sec-
tion 7805(f) of the Code, the proposed reg-
ulations preceding these regulations were
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administration
for comment on its impact on small busi-
ness.

Drafting Information

The principal author of these regu-
lations is James M. Gergurich of the
Office of the Associate Chief Coun-
sel (Passthroughs & Special Industries).
However, other personnel from the IRS
and Treasury Department participated in
their development.

* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 301
are amended as follows:

PART 1—INCOME TAX

Paragraph 1. The authority citation for
part 1 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.856–9 is added to read

as follows:

§1.856–9 Treatment of certain qualified
REIT subsidiaries.

(a) In general. A qualified REIT sub-
sidiary, even though it is otherwise not
treated as a corporation separate from the
REIT, is treated as a separate corporation
for purposes of:

(1) Federal tax liabilities of the quali-
fied REIT subsidiary with respect to any
taxable period for which the qualified
REIT subsidiary was treated as a separate
corporation.

(2) Federal tax liabilities of any other
entity for which the qualified REIT sub-
sidiary is liable.

(3) Refunds or credits of Federal tax.
(b) Examples. The following examples

illustrate the application of paragraph (a)
of this section:

Example 1. X, a calendar year taxpayer, is a do-
mestic corporation 100 percent of the stock of which
is acquired by Y, a real estate investment trust, in
2002. X was not a member of a consolidated group at
any time during its taxable year ending in December
2001. Consequently, X is treated as a qualified REIT
subsidiary under the provisions of section 856(i) for
2002 and later periods. In 2004, the Internal Revenue
Service (“IRS”) seeks to extend the period of limita-
tions on assessment for X’s 2001 taxable year. Be-
cause X was treated as a separate corporation for its
2001 taxable year, X is the proper party to sign the
consent to extend the period of limitations.

Example 2. The facts are the same as in Exam-
ple 1, except that upon Y’s acquisition of X, Y and X
jointly elect under section 856(l) to treat X as a tax-
able REIT subsidiary of Y. In 2003, Y and X jointly
revoke that election. Consequently, X is treated as
a qualified REIT subsidiary under the provisions of
section 856(i) for 2003 and later periods. In 2004,
the IRS determines that X miscalculated and under-
reported its income tax liability for 2001. Because X
was treated as a separate corporation for its 2001 tax-
able year, the deficiency may be assessed against X
and, in the event that X fails to pay the liability af-
ter notice and demand, a general tax lien will arise
against all of X’s property and rights to property.

Example 3. X is a qualified REIT subsidiary of Y
under the provisions of section 856(i). In 2001, Z, a
domestic corporation that reports its taxes on a calen-
dar year basis, merges into X in a state law merger. Z
was not a member of a consolidated group at any time
during its taxable year ending in December 2000. Un-
der the applicable state law, X is the successor to Z
and is liable for all of Z’s debts. In 2004, the IRS
seeks to extend the period of limitations on assess-
ment for Z’s 2000 taxable year. Because X is the
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