
REV. RUL. 2005–8 TABLE 5

Rate Under Section 7520 for February 2005

Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years,
or a remainder or reversionary interest 4.60%

Section 1288.—Treatment
of Original Issue Discount
on Tax-Exempt Obligations

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of February 2005. See Rev. Rul. 2005-8, page 466.

Section 2032.—Alternate
Valuation
26 CFR 20.2032–1: Altenate valuation.

T.D. 9172

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Parts 20 and 301

Gross Estate; Election to Value
on Alternate Valuation Date

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations that amend §20.2032–1(b) to
reflect the change made to section 2032 of
the Internal Revenue Code by the Deficit
Reduction Act of 1984 and the technical
change to that section made by the Tax
Reform Act of 1986. In addition, the fi-
nal regulations remove temporary regu-
lation §301.9100–6T(b) of the Procedure
and Administration Regulations so that es-
tates that fail to make the alternate val-
uation election on the last estate tax re-
turn filed before the due date of the re-
turn, or on the first estate tax return filed
after the due date of the return may request
an extension of time to make the elec-
tion under the provisions of §§301.9100–1
and 301.9100–3. The final regulations af-
fect estates that are required to file Form
706, United States Estate (and Genera-
tion-Skipping Transfer) Tax Return.

DATES: Effective Date: These regulations
are effective on January 4, 2005.

Applicability Date: For dates of appli-
cability, see §20.2032–1(h).

FOR FURTHER INFORMATION
CONTACT: Theresa M. Melchiorre at
(202) 622–7830 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On December 24, 2003, proposed reg-
ulations (REG–139845–02, 2004–5 I.R.B.
397) were published in the Federal Reg-
ister [68 FR 74534]. The proposed regu-
lations contained proposed amendments to
the Estate Tax Regulations [26 CFR part
20] and the Procedure and Administration
Regulations [26 CFR part 301] relating to
the election under section 2032 to value
a decedent’s gross estate on the alternate
valuation date. The proposed regulations
reflected changes that were made to sec-
tion 2032 by the Deficit Reduction Act of
1984, Public Law 98–369 (98 Stat. 494).
Written comments were received on the
proposed regulations, and a public hear-
ing was held on June 3, 2004. The pro-
posed regulations, with certain changes in
response to the written and oral comments,
are adopted as final regulations.

Summary of Comments and
Explanation of Provisions

Determination of Eligibility to make the
Alternate Valuation Election

The proposed regulations provided
that the alternate valuation election may
be made only if the election results in a
decrease both in the value of the gross
estate and in the sum of the estate tax and
generation-skipping transfer tax liability
(reduced by credits allowable against these
taxes). One commentator noted that it may
not be possible to determine whether the
election will reduce the sum of estate tax
and generation-skipping transfer tax if the

generation-skipping transfer tax will not
be imposed until a later time, as in the case
of a later taxable termination or taxable
distribution. In response to this comment,
the final regulations provide that the de-
termination of whether there has been a
decrease in the sum of the estate tax and
generation-skipping transfer tax liability
(reduced by credits allowable against these
taxes) is made with reference to the estate
tax and generation-skipping transfer tax
payable by reason of the decedent’s death.

Availability of Relief under §§301.9100–1
and 301.9100–3

In view of the 1-year limitation im-
posed under section 2032(d)(2), the pro-
posed regulations provided that no request
for an extension of time to make the al-
ternate valuation election under the pro-
visions of §§301.9100–1 and 301.9100–3
will be granted if the request is submit-
ted to the IRS more than 1 year after the
due date of the return of tax imposed by
section 2001 (including extensions of time
actually granted). One commentator ar-
gued that the 1-year limitation in section
2032(d)(2) applies only to late-filed re-
turns, and therefore should not limit the
availability of relief under §§301.9100–1
and 301.9100–3 to make a late alternate
valuation election if the taxpayer timely
filed its return, but failed to make the elec-
tion on the return. After considering the
language and intent of section 2032 and
§§301.9100–1 and 301.9100–3, the IRS
and Treasury Department have determined
that taxpayers may request relief under
§§301.9100–1 and 301.9100–3, even af-
ter the expiration of the 1-year period, and
that such relief may be granted (subject
to the requirements of §§301.9100–1 and
301.9100–3) provided that the return of tax
is filed no later than 1 year after the due
date of the return (including extensions of
time actually granted). This rule also will
apply to requests under §§301.9100–1 and
301.9100–3 for an extension of time to
make a protective election under section
2032.
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The IRS and Treasury Department also
have determined that taxpayers should
be permitted to apply for relief under
§§301.9100–1 and 301.9100–3 to make
a late election under section 2056A to
be treated as a Qualified Domestic Trust
(QDOT). Like the alternate valuation
election of section 2032, no election under
section 2056A to be treated as a QDOT
may be made on a return that is filed more
than 1 year after the due date of the re-
turn (including extensions of time actually
granted). Section 2056A(d). Thus, tax-
payers will be permitted to apply for an
extension of time under the provisions of
§§301.9100–1 and 301.9100–3 to make
an election under section 2056A(d), pro-
vided that the return of tax is filed no later
than 1 year after the due date of the re-
turn (including extensions of time actually
granted).

Any taxpayer eligible for relief under
§§301.9100–1 and 301.9100–3 to make
the section 2032 election or the 2056A(d)
election is encouraged to file promptly an
application for relief and a claim for refund
before the statute of limitations under sec-
tion 6511 expires in the event the requested
relief is granted.

Special Analyses

It has been determined that this final
Treasury decision is not a significant reg-
ulatory action as defined in Executive Or-
der 12866. Therefore, a regulatory assess-
ment is not required. It also has been de-
termined that section 553(b) of the Admin-
istrative Procedure Act (5 U.S.C. chapter
5) does not apply to these regulations and,
because these regulations do not impose
on small entities a collection of informa-
tion requirement, the Regulatory Flexibil-
ity Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility Anal-
ysis is not required. Pursuant to section
7805(f) of the Code, the notice of proposed
rulemaking preceding this regulation was
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administration
for comment on its impact on small busi-
ness.

Drafting Information

The principal author of these regula-
tions is Theresa Melchiorre of the Office
of Associate Chief Counsel (Passthroughs
and Special Industries). However, other

personnel from the IRS and the Treasury
Department participated in their develop-
ment.

* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 20 and 301
are amended as follows:

PART 20—ESTATE TAX; ESTATES
OF DECEDENTS DYING AFTER
AUGUST 16, 1954

Paragraph 1. The authority citation for
part 20 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 20.2032–1(b) is revised

and paragraph (h) is added to read as fol-
lows:

§20.2032–1 Alternate valuation.

* * * * *
(b) Method and effect of election—(1)

In general. The election to use the alter-
nate valuation method is made on the re-
turn of tax imposed by section 2001. For
purposes of this paragraph (b), the term re-
turn of tax imposed by section 2001 means
the last estate tax return filed by the ex-
ecutor on or before the due date of the re-
turn (including extensions of time to file
actually granted) or, if a timely return is
not filed, the first estate tax return filed by
the executor after the due date, provided
the return is filed no later than 1 year af-
ter the due date (including extensions of
time to file actually granted). Once the
election is made, it is irrevocable, provided
that an election may be revoked on a sub-
sequent return filed on or before the due
date of the return (including extensions of
time to file actually granted). The election
may be made only if it will decrease both
the value of the gross estate and the sum
(reduced by allowable credits) of the es-
tate tax and the generation-skipping trans-
fer tax payable by reason of the decedent’s
death with respect to the property includi-
ble in the decedent’s gross estate. If the
election is made, the alternate valuation
method applies to all property included in
the gross estate and cannot be applied to
only a portion of the property.

(2) Protective election. If, based on the
return of tax as filed, use of the alternate

valuation method would not result in a de-
crease in both the value of the gross estate
and the sum (reduced by allowable credits)
of the estate tax and the generation-skip-
ping transfer tax liability payable by rea-
son of the decedent’s death with respect to
the property includible in the decedent’s
gross estate, a protective election may be
made to use the alternate valuation method
if it is subsequently determined that such a
decrease would occur. A protective elec-
tion is made on the return of tax imposed
by section 2001. The protective election
is irrevocable as of the due date of the re-
turn (including extensions of time actually
granted). The protective election becomes
effective on the date on which it is deter-
mined that use of the alternate valuation
method would result in a decrease in both
the value of the gross estate and in the sum
(reduced by allowable credits) of the estate
tax and generation-skipping transfer tax li-
ability payable by reason of the decedent’s
death with respect to the property includi-
ble in the decedent’s gross estate.

(3) Requests for extension of time to
make the election. A request for an exten-
sion of time to make the election or pro-
tective election pursuant to §§301.9100–1
and 301.9100–3 of this chapter will not be
granted unless the return of tax imposed by
section 2001 is filed no later than 1 year
after the due date of the return (including
extensions of time actually granted).

* * * * *
(h) Effective date. Paragraph (b) of this

section is applicable to decedents dying on
or after January 4, 2005. However, pur-
suant to section 7805(b)(7), taxpayers may
elect to apply paragraph (b) of this section
retroactively if the period of limitations for
filing a claim for a credit or refund of Fed-
eral estate or generation-skipping transfer
tax under section 6511 has not expired.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 3. The authority citation for part
301 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

§301.9100–6T [Amended]

Par. 4. Section 301.9100–6T is
amended by:

1. Removing the language “paragraph
(b)(2)” from paragraph (a)(2) introductory
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text, and adding the language “paragraph
(a)(2)” in its place.

2. Removing paragraph (b).
3. Redesignating paragraphs (c)

through (s) as paragraphs (b) through
(r), respectively.

4. Removing the language “paragraph
(c)(2)” from the last sentence in newly des-
ignated paragraph (b)(2) and adding the
language “paragraph (b)(2)” in its place.

5. Removing the language “paragraph
(l)” from the second, fourth and last sen-
tences in newly designated paragraph (k)
and adding the language “paragraph (k)”
in its place.

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

Approved December 28, 2004.

Eric Solomon,
Acting Deputy Assistant Secretary

of the Treasury.

(Filed by the Office of the Federal Register on January 3,
2005, 8:45 a.m., and published in the issue of the Federal
Register for January 4, 2005, 70 F.R. 295)

Section 2056A.—Qualified
Domestic Trust

The preamble of the final regulations under section
2032 of the Code describes a change in the position
of the IRS on the availability of relief to make the
section 2056A(d) election under sections 301.9100–1
and 301.9100–3 of the regulations. See T.D. 9172,
page 468.

Section 6658.—Coordina-
tion With Title 11
26 CFR 301.6651–1: Failure to file tax return or to
pay tax.
(Also §§ 6654, 6655.)

Bankruptcy cases; definition of
“pending”. This ruling discusses the
definition of “pending” regarding bank-
ruptcy cases for purposes of the relief
from the imposition of certain penalties
provided under section 6658 of the Code.

Rev. Rul. 2005–9

ISSUE

When is a bankruptcy case no longer
“pending” for purposes of the relief from
the imposition of certain penalties pro-

vided under section 6658 of the Internal
Revenue Code for the period during which
a bankruptcy case is pending?

FACTS

In Situations A, B, and C described be-
low: (1) an individual taxpayer files a
bankruptcy petition under Chapter 7 or
Chapter 11 of title 11 of the U.S. Code
(“the Bankruptcy Code”) and has an in-
come tax liability for a taxable year that
ended prior to the filing of the bankruptcy
petition; (2) the prepetition tax liability
is excepted from discharge under section
523(a)(1)(A) of the Bankruptcy Code; (3)
the tax liability is reported on a timely
filed tax return, but is not paid in full; and
(4) the failure to pay penalty under sec-
tion 6651(a)(2) may be imposed except to
the extent of the relief provided by section
6658 of the Internal Revenue Code for the
period during which the bankruptcy case is
pending.

Situation A. The taxpayer files a Chap-
ter 7 bankruptcy petition on Date 1. The
court enters an order granting the debtor a
discharge on Date 2, which is six weeks
after Date 1. Distributions from the bank-
ruptcy estate are made and the Service re-
ceives partial payment of income taxes on
Date 3, one year after Date 1. The court
discharges the trustee and closes the case
on Date 4, which is 30 days after receiving
the trustee’s final report.

Situation B. The taxpayer files a Chap-
ter 11 bankruptcy petition on Date 1. The
plan is confirmed and the taxpayer re-
ceives a discharge on Date 2. Payments
to the Service commence on Date 3. The
court closes the case on Date 4, which is
30 days after Date 3. Payments under the
plan are required to be made for several
years after Date 4.

Situation C. The facts are the same as in
Situation B, except that the court does not
close the case on Date 4. Beginning ap-
proximately one year after Date 3, the tax-
payer fails to make payments as required
under the plan. Shortly after the default,
the Service files a motion to dismiss the
case and the court enters a dismissal order
on Date 5.

LAW AND ANALYSIS

Section 6658(a) provides, in part, that
“[n]o addition to the tax shall be made un-
der section 6651, 6654, or 6655 for failure

to make timely payment of tax with respect
to a period during which a case is pend-
ing under title 11 of the United States Code
. . . .” Section 6658 applies to tax aris-
ing before the taxpayer files a bankruptcy
petition if (1) the petition was filed before
the due date of the return or (2) the date
for making the addition to the tax occurs
on or after the day on which the petition
was filed. Section 6651 imposes penalties
for failure to file a return or pay a tax, and
sections 6654 and 6655 impose penalties
for failure to pay estimated taxes. The term
“pending” is not defined in section 6658.

A bankruptcy case is commenced by fil-
ing a petition with the bankruptcy court
pursuant to sections 301 through 304 of
the Bankruptcy Code. A case is “pend-
ing” for purposes of section 6658 after the
debtor files a petition with the bankruptcy
court. A bankruptcy case is no longer
pending for purposes of section 6658 when
it is closed or dismissed. See Carey v.
Saffold, 536 U.S. 214, 219–220 (2002)
(consulting Webster’s Third International
Dictionary for the ordinary meaning of the
word “pending,” the Court determined that
a state court application for collateral re-
view remains pending “until the applica-
tion has achieved final resolution”).

Section 350 of the Bankruptcy Code re-
quires the court to close a case once the
estate is fully administered and the court
has discharged the trustee. Bankruptcy
Rule 5009 provides that in Chapter 7 cases,
there is a presumption that the estate has
been fully administered and the case may
be closed if (1) the trustee has filed a final
report and final account and has certified
that the estate has been fully administered,
and (2) within 30 days after the trustee’s
filing and certification, no objection has
been filed by the United States trustee or
a party in interest.

Bankruptcy Rule 3022 provides that the
court shall enter a final decree closing a
Chapter 11 case after an estate is fully
administered. The Advisory Committee
Notes to the 1991 amendments to Bank-
ruptcy Rule 3022 provide that the final de-
cree closing the case should not be delayed
solely because payments required by the
plan have not been completed. Fed. R.
Bankr. P. 3022 advisory committee notes.

Whether a case has been fully adminis-
tered and should be closed presents a dif-
ferent question under Chapter 7 than un-
der Chapter 11. Although a Chapter 7 case
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