
Part I. Rulings and Decisions Under the Internal Revenue Code
of 1986
Section 42.—Low-Income
Housing Credit

Low-income housing credit; satis-
factory bond; “bond factor” amounts
for the period July through September
2004. This ruling announces the monthly
bond factor amounts to be used by taxpay-
ers who dispose of qualified low-income
buildings or interests therein during the
period July through September 2004.

Rev. Rul. 2004–89

In Rev. Rul. 90–60, 1990–2 C.B.
3, the Internal Revenue Service provided

guidance to taxpayers concerning the gen-
eral methodology used by the Treasury
Department in computing the bond factor
amounts used in calculating the amount of
bond considered satisfactory by the Secre-
tary under § 42(j)(6) of the Internal Rev-
enue Code. It further announced that the
Secretary would publish in the Internal
Revenue Bulletin a table of bond factor
amounts for dispositions occurring during
each calendar month.

Rev. Proc. 99–11, 1999–1 C.B. 275,
established a collateral program as an al-
ternative to providing a surety bond for
taxpayers to avoid or defer recapture of
the low-income housing tax credits under
§ 42(j)(6). Under this program, taxpayers

may establish a Treasury Direct Account
and pledge certain United States Treasury
securities to the Internal Revenue Service
as security.

This revenue ruling provides in Table
1 the bond factor amounts for calculating
the amount of bond considered satisfactory
under § 42(j)(6) or the amount of United
States Treasury securities to pledge in a
Treasury Direct Account under Rev. Proc.
99–11 for dispositions of qualified low-in-
come buildings or interests therein during
the period July through September 2004.

Table 1
Rev. Rul. 2004–89

Monthly Bond Factor Amounts for Dispositions Expressed
As a Percentage of Total Credits

Calendar Year Building Placed in Service
or, if Section 42(f)(1) Election Was Made,

the Succeeding Calendar Year

Month of
Disposition

1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000

Jul ’04 14.75 27.38 38.24 47.52 55.41 53.96 53.46 53.05 52.78 52.56 52.43
Aug ’04 14.75 27.38 38.24 47.52 55.41 53.85 53.36 52.95 52.68 52.47 52.35
Sep ’04 14.75 27.38 38.24 47.52 55.41 53.75 53.26 52.86 52.59 52.38 52.27

Table 1 (cont’d)
Rev. Rul. 2004–89

Monthly Bond Factor Amounts for Dispositions Expressed
As a Percentage of Total Credits

Calendar Year Building Placed in Service
or, if Section 42(f)(1) Election Was Made,

the Succeeding Calendar Year

Month of
Disposition

2001 2002 2003 2004

Jul ’04 52.61 53.03 53.64 54.15
Aug ’04 52.54 52.97 53.59 54.15
Sep ’04 52.47 52.91 53.54 54.15

For a list of bond factor amounts ap-
plicable to dispositions occurring during
other calendar years, see: Rev. Rul.
98–3, 1998–1 C.B. 248; Rev. Rul.
2001–2, 2001–1 C.B. 255; Rev. Rul.

2001–53, 2001–2 C.B. 488; Rev. Rul.
2002–72, 2002–2 C.B. 759; and Rev. Rul.
2003–117, 2003–46 I.R.B. 1051. For
dispositions occurring during the period
January through March 2004, see Rev.

Rul. 2004–16, 2004–8 I.R.B. 503. For
dispositions occurring during the period
April through June 2004, see Rev. Rul.
2004–40, 2004–15 I.R.B. 716.
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DRAFTING INFORMATION

The principal author of this revenue
ruling is David McDonnell of the Office
of Associate Chief Counsel (Passthroughs
and Special Industries). For further in-
formation regarding this revenue ruling,
contact Mr. McDonnell at (202) 622–3040
(not a toll-free call).

Section 408.—Individual
Retirement Accounts

26 CFR 1.408–2: Individual retirement accounts.

T.D. 9142

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602

Deemed IRAs in Qualified
Retirement Plans

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final and temporary regula-
tions.

SUMMARY: This document contains fi-
nal regulations providing guidance under
section 408(q) regarding accounts or an-
nuities that are part of qualified employer
plans but are to be treated as individual
retirement plans. These regulations re-
flect changes made to the law by the Eco-
nomic Growth and Tax Relief Reconcilia-
tion Act of 2001 and by the Job Creation
and Worker Assistance Act of 2002. This
document also contains temporary regula-
tions under section 408(a) providing a spe-
cial rule for governmental units seeking
approval to serve as nonbank trustees of in-
dividual retirement accounts for purposes
of section 408(q). These regulations affect
administrators of, participants in, and ben-
eficiaries of qualified employer plans.

DATES: Effective Date: These regulations
are effective July 22, 2004.

Applicability Dates: For dates of
applicability, see §§1.408(q)–1(i) and
1.408–2T(e)(8)(iv).

FOR FURTHER INFORMATION
CONTACT: Linda Conway at (202)
622–6090 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information con-
tained in these final regulations has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of 1995
(44 U.S.C. 3507) under control number
1545–1841. Responses to this collection
of information are required for taxpayers
who want to include individual retirement
plans as part of a qualified employer plan.

An agency may not conduct or sponsor,
and a person is not required to respond to, a
collection of information unless it displays
a valid control number assigned by the Of-
fice of Management and Budget.

The estimated annual burden per re-
spondent/recordkeeper is 50 hours.

Comments concerning the accuracy
of this burden estimate and sugges-
tions for reducing this burden should
be sent to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224, and to the Office of Manage-
ment and Budget, Attn: Desk Officer for
the Department of the Treasury, Office
of Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required
by 26 U.S.C. 6103.

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
Part 1) under section 408(q) of the Inter-
nal Revenue Code (Code). On May 20,
2003, a notice of proposed rulemaking
(REG–157302–02, 2003–1 C.B. 1021)
was published in the Federal Register (68
FR 27493) under section 408(q). No pub-
lic hearing was requested or held. Written
comments responding to the notice of pro-
posed rulemaking were received. After
consideration of all the comments, the pro-

posed regulations are adopted as amended
by this Treasury decision.

This document also contains an amend-
ment to the regulations under section
408(a) regarding the approval of nonbank
trustees of individual retirement accounts.
Section 1.408–2(e)(5)(v)(A) of the reg-
ulations currently provides that a person
seeking approval to serve as a nonbank
trustee must demonstrate that, except
for investments pooled in a common in-
vestment fund, the investments of each
account will not be commingled with any
other property. Because section 408(q)(1)
expressly provides that deemed IRAs need
not satisfy the requirements of section
408(a)(5) regarding the commingling of
IRA and plan assets, §1.408–2(e)(5)(v)(A)
is modified to reflect the statutory rule.

In addition, this document contains
a temporary amendment to the regula-
tions under section 408(a) regarding the
approval of nonbank trustees. This tem-
porary amendment modifies the require-
ments for approval as a nonbank trustee
for certain governmental units that intend
to serve as the trustees of individual retire-
ment accounts subject to section 408(q).

Explanation of Provisions and
Summary of Comments

A. Overview

Section 408(q) provides that, if a qual-
ified employer plan allows employees to
make voluntary employee contributions to
a separate account or annuity established
under the plan and under the terms of the
qualified employer plan the account or an-
nuity meets the applicable requirements of
section 408 or section 408A for an indi-
vidual retirement account or annuity, then
the account or annuity is treated for pur-
poses of the Code in the same manner as
an individual retirement plan rather than as
a qualified employer plan. It further pro-
vides that contributions to such a “deemed
IRA” are treated as contributions to the
deemed IRA rather than to the qualified
employer plan. Section 408(q) also ex-
pressly provides that the requirements of
section 408(a)(5) regarding the commin-
gling of IRA assets with other property
shall not apply to deemed IRAs.

In general, the proposed regulations
provided that a qualified employer plan
and a deemed IRA would be treated as
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