
Part I. Rulings and Decisions Under the Internal Revenue Code
of 1986
Section 42.—Low-Income
Housing Credit

Low-income housing credit; satis-
factory bond; “bond factor” amounts
for the period April through June 2004.
This ruling announces the monthly bond
factor amounts to be used by taxpay-
ers who dispose of qualified low-income
buildings or interests therein during the
period April through June 2004.

Rev. Rul. 2004–40

In Rev. Rul. 90–60, 1990–2 C.B.
3, the Internal Revenue Service provided

guidance to taxpayers concerning the gen-
eral methodology used by the Treasury
Department in computing the bond factor
amounts used in calculating the amount of
bond considered satisfactory by the Secre-
tary under § 42(j)(6) of the Internal Rev-
enue Code. It further announced that the
Secretary would publish in the Internal
Revenue Bulletin a table of bond factor
amounts for dispositions occurring during
each calendar month.

Rev. Proc. 99–11, 1999–1 C.B. 275,
established a collateral program as an al-
ternative to providing a surety bond for
taxpayers to avoid or defer recapture of

the low-income housing tax credits under
§ 42(j)(6). Under this program, taxpayers
may establish a Treasury Direct Account
and pledge certain United States Treasury
securities to the Internal Revenue Service
as security.

This revenue ruling provides in Table
1 the bond factor amounts for calculating
the amount of bond considered satisfactory
under § 42(j)(6) or the amount of United
States Treasury securities to pledge in a
Treasury Direct Account under Rev. Proc.
99–11 for dispositions of qualified low-in-
come buildings or interests therein during
the period April through June 2004.

Table 1
Rev. Rul. 2004–40

Monthly Bond Factor Amounts for Dispositions Expressed
As a Percentage of Total Credits

Calendar Year Building Placed in Service
or, if Section 42(f)(1) Election Was Made,

the Succeeding Calendar Year

Month of
Disposition

1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000

Apr ’04 15.55 28.88 40.34 50.12 58.45 57.84 57.87 57.99 58.25 58.56 58.98

May ’04 15.55 28.88 40.34 50.12 58.45 57.71 57.75 57.87 58.13 58.45 58.87

Jun ’04 15.55 28.88 40.34 50.12 58.45 57.59 57.63 57.75 58.02 58.34 58.77

Table 1 (cont’d)
Rev. Rul. 2004–40

Monthly Bond Factor Amounts for Dispositions Expressed
As a Percentage of Total Credits

Calendar Year Building Placed in Service
or, if Section 42(f)(1) Election Was Made,

the Succeeding Calendar Year

Month of
Disposition

2001 2002 2003 2004

Apr ’04 59.74 60.79 62.04 62.68

May ’04 59.64 60.69 61.93 62.68

Jun ’04 59.55 60.59 61.84 62.68

For a list of bond factor amounts ap-
plicable to dispositions occurring during
other calendar years, see: Rev. Rul.
98–3, 1998–1 C.B. 248; Rev. Rul.

2001–2, 2001–1 C.B. 255; Rev. Rul.
2001–53, 2001–2 C.B. 488; Rev. Rul.
2002–72, 2002–2 C.B. 759; and Rev. Rul.
2003–117, 2003–46 I.R.B. 1051. For

dispositions occurring during the period
January through March 2004, see Rev.
Rul. 2004–16, 2004–8 I.R.B. 503.
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DRAFTING INFORMATION

The principal author of this revenue rul-
ing is Gregory N. Doran of the Office
of Associate Chief Counsel (Passthroughs
and Special Industries). For further infor-
mation regarding this revenue ruling, con-
tact Mr. Doran at (202) 622–3040 (not a
toll-free call).

Section 223.—Health
Savings Accounts

Health Savings Accounts (HSAs).
This ruling provides that if an individual is
covered by both a high deductible health
plan (HDHP) that does not cover prescrip-
tion drugs and by a separate prescription
drug plan (or rider) that provides benefits
before the minimum annual deductible of
the HDHP has been satisfied, that indi-
vidual is not an eligible individual under
section 223(c)(1)(A) of the Code and may
not make contributions to a Health Sav-
ings Account.

Rev. Rul. 2004–38

ISSUE

May an individual contribute to a
Health Savings Account (HSA) under
section 223 of the Internal Revenue Code
if the individual is covered by both a high
deductible health plan (HDHP) that does
not cover prescription drug benefits and
by a separate prescription drug plan (or
rider) that does not qualify as an HDHP
because the plan provides benefits before
the individual has satisfied the minimum
annual deductible required by section
223(c)(2)(A)?

FACTS

Individual A is covered by a health
plan that satisfies the requirements for an
HDHP under section 223(c)(2), including
the minimum annual deductible required
by section 223(c)(2)(A). The HDHP does
not include coverage for prescription drug
benefits. Individual A is also covered by
another plan (or rider) which provides
prescription drug benefits. The prescrip-
tion drug coverage is not subject to a
deductible, but requires a copayment for
each prescription. Individual A has no

other health coverage, is not eligible for
Medicare and may not be claimed as a
dependent on another’s return.

LAW AND ANALYSIS

Section 223(a) allows a deduction for
contributions to an HSA for an “eligible
individual.” Section 223(c)(1)(A) provides
that an “eligible individual” means, with
respect to any month, any individual who,
in addition to other requirements, is cov-
ered under an HDHP on the first day of
such month and is not, while covered un-
der an HDHP, “covered under any health
plan which is not a high deductible health
plan, and which provides coverage for any
benefit which is covered under the high de-
ductible health plan.”

Section 223(c)(2)(A) defines an HDHP
as a health plan that satisfies certain re-
quirements with respect to minimum
annual deductibles and maximum annual
out-of-pocket expenses.

Section 223(c)(1)(B) provides that, in
addition to coverage under an HDHP, an
eligible individual may also have specif-
ically enumerated coverage that is dis-
regarded for purposes of the deductible.
Disregarded coverage includes “permitted
insurance” and other specified cover-
age (“permitted coverage”). “Permitted
insurance” is coverage under which sub-
stantially all of the coverage provided
relates to liabilities incurred under work-
ers’ compensation laws, tort liabilities,
liabilities relating to ownership or use of
property, insurance for a specified disease
or illness, and insurance that pays a fixed
amount per day (or other period) of hospi-
talization. “Permitted coverage” (whether
through insurance or otherwise) is cover-
age for accidents, disability, dental care,
vision care or long-term care. Prescription
drug benefits are not listed as permitted
insurance or as permitted coverage under
section 223(c)(1)(B).

The legislative history of section 223
explains these provisions by stating that
“eligible individuals for HSAs are individ-
uals who are covered by a high deductible
health plan and no other health plan that
is not a high deductible health plan.” The
legislative history also explains that, “[a]n
individual with other coverage in addition
to a high deductible health plan is still el-
igible for an HSA if such other coverage
is certain permitted insurance or permit-

ted coverage.” H.R. Conf. Rep. No. 391,
108th Cong., 1st Sess. 841 (2003).

Under section 223, an eligible individ-
ual cannot be covered by a health plan that
is not an HDHP unless that health plan pro-
vides coverage for permitted insurance or
permitted coverage. A plan that provides
benefits for prescription drugs is a health
plan. Prescription drug benefits are not in
the list of permitted insurance or permit-
ted coverage. Consequently, an individual
who is covered by both an HDHP and by a
prescription drug plan is not an eligible in-
dividual for the purpose of contributing to
an HSA unless the prescription drug cover-
age is also an HDHP (i.e., the prescription
drug plan does not provide benefits unless
the required minimum annual deductible
under section 223(c)(2)(A) for an HDHP
has been satisfied).

HOLDINGS

Individual A is covered by both an
HDHP that does not cover prescription
drugs and by a separate prescription drug
plan (or rider) that provides benefits be-
fore the minimum annual deductible of the
HDHP has been satisfied. Individual A is
not an “eligible individual” under section
223(c)(1)(A) and may not make contribu-
tions to an HSA. The result is the same if
this prescription drug benefit is provided
as a benefit under a health plan (and not
separately) or as a benefit for Individual A
under a spouse’s plan.

However, if a separate prescription drug
plan (or rider) does not provide benefits
until the minimum annual deductible of the
HDHP has been satisfied, or the prescrip-
tion drug plan is part of an HDHP and sub-
ject to the minimum annual deductible, In-
dividual A is an eligible individual under
section 223(c)(1)(A).

See Rev. Proc. 2004–22, published
elsewhere in this Internal Revenue Bul-
letin for information concerning transition
relief.

DRAFTING INFORMATION

The principal author of this Rev. Rul.
is Shoshanna Tanner of the Office of Di-
vision Counsel/Associate Chief Counsel
(Tax Exempt and Government Entities).
For further information regarding this
Rev. Rul., contact Ms. Tanner at (202)
622–6080 (not a toll-free call).
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