
described in § 301.6112–1(f) even if such
period expires after October 22, 2004.

For purposes of § 6708, the 20 business-
day period within which a person must
provide the list required to be maintained
under § 6112 shall begin on the first busi-
ness day following the earlier of the date
that the IRS: (1) mails a request for the list
by certified or registered mail to the last
known address of the material advisor re-
quired to maintain the list or (2) hand-de-
livers the written request in person. Busi-
ness days include every calendar day other
than Saturdays, Sundays, or legal holidays.
For purposes of this notice, “legal holiday”
shall have the same meaning provided in
§ 7503.

REQUEST FOR COMMENTS

The Service and Treasury intend to
issue regulations implementing the re-
quirements of §§ 6111, 6112, and 6708,
as amended. The Service and Treasury
continue to balance the benefits to the
government of early and complete disclo-
sure with the burden imposed on taxpayers
and their representatives. The Service and
Treasury invite interested persons to sub-
mit comments regarding the requirements
of §§ 6111, 6112, and 6708, including
comments on the definition of material
advisor and comments on ways to re-
duce taxpayer burden and to improve
disclosure. Comments on guidance under
§§ 6111, 6112, or 6708, may be submitted
to: CC:PA:LPD:PR (NOT–155984–04),
Room 5203, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044. Submissions also may
be hand delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (NOT–155984–04),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW,
Washington, DC. Alternatively, tax-
payers may submit electronic com-
ments directly to the IRS e-mail address:
notice.comments@irscounsel.treas.gov.

EFFECTIVE DATE

This notice is effective for transactions
with respect to which material aid, assis-
tance, or advice is provided after Octo-
ber 22, 2004. This notice is also effective
for written requests made after October 22,
2004, for investor lists required to be main-
tained under § 6112.

26 CFR 601.105: Examination of returns and claims
for refund, credit or abatement; determination of cor-
rect tax liability.
(Also: Part I, §§ 6011, 6112; 1.6011–4, 301.6112–1.)

Rev. Proc. 2004–65

SECTION 1. PURPOSE

This revenue procedure provides that
certain transactions with contractual pro-
tection are not reportable transactions
for purposes of the disclosure rules un-
der § 1.6011–4(b)(4) of the Income Tax
Regulations. However, these transac-
tions may be reportable transactions for
purposes of the disclosure rules under
§ 1.6011–4(b)(2), (b)(3), (b)(5), (b)(6), or
(b)(7).

SECTION 2. BACKGROUND

.01 Section 1.6011–4 requires a tax-
payer that participates in a reportable
transaction to disclose the transaction in
accordance with the procedures provided
in § 1.6011–4. Under § 1.6011–4(b), there
are six categories of reportable transac-
tions. One category of reportable trans-
action is a transaction with contractual
protection. A transaction with contractual
protection is defined in § 1.6011–4(b)(4).
Generally, a transaction with contractual
protection is a transaction involving a
fee that is refundable if all or part of the
intended tax consequences from the trans-
action are not sustained or a transaction
involving a fee that is contingent on the
taxpayer’s realization of the tax benefits
from the transaction.

.02 Section 1.6011–4(b)(8)(i) provides
that a transaction will not be considered a
reportable transaction, or will be excluded
from any individual category of reportable
transaction, if the Commissioner makes a
determination by published guidance that
the transaction is not subject to the report-
ing requirements of § 1.6011–4.

SECTION 3. SCOPE

This revenue procedure applies to tax-
payers that may be required to disclose
reportable transactions under § 1.6011–4,
material advisors that may be required
to disclose reportable transactions un-
der § 6111, as amended by § 815 of the
American Jobs Creation Act of 2004, P.L.
108–357, 118 Stat. 1418 (October 22,
2004), and material advisors that may be
required to maintain lists under former and
new § 6112.

SECTION 4. APPLICATION

.01 In general. The definition of
a transaction with contractual protec-
tion includes references to “tax conse-
quences” and “tax benefits.” For purposes
of § 1.6011–4, “tax” is defined as “Federal
income tax.” § 1.6011–4(c)(5). Accord-
ingly, § 1.6011–4(b)(4) does not apply
to transactions in which the refundable or
contingent fees are based on the taxpayer’s
liability for taxes other than federal income
taxes.

.02 Exceptions. The following trans-
actions are not taken into account in de-
termining whether a transaction is a trans-
action with contractual protection under
§ 1.6011–4(b)(4):

(1) Transactions in which the refund-
able or contingent fee is related to the work
opportunity credit under § 51 of the Inter-
nal Revenue Code.

(2) Transactions in which the refund-
able or contingent fee is related to the wel-
fare-to-work credit under § 51A.

(3) Transactions in which the refund-
able or contingent fee is related to the In-
dian employment credit under § 45A(a).

SECTION 5. EFFECTIVE DATE

This revenue procedure is effective
November 16, 2004, the date this revenue
procedure was released to the public. This
revenue procedure applies to transactions
that are entered into on or after January 1,
2003.

SECTION 6. DRAFTING
INFORMATION

The principal authors of this rev-
enue procedure are Tara P. Volungis and
Charlotte Chyr of the Office of Associate
Chief Counsel (Passthroughs & Special
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Industries). For further information re-
garding this revenue procedure, contact
Ms. Volungis or Ms. Chyr at (202)
622–3080 (not a toll-free call).

26 CFR 601.105: Examination of returns and claims
for refund, credit or abatement; determination of cor-
rect tax liability.
(Also: Part I, §§ 6011, 6112; 1.6011–4, 301.6112–1.)

Rev. Proc. 2004–66

SECTION 1. PURPOSE

This revenue procedure provides that
certain losses are not taken into account
in determining whether a transaction is a
reportable transaction for purposes of the
disclosure rules under § 1.6011–4(b)(5) of
the Income Tax Regulations. However,
these transactions may be reportable trans-
actions for purposes of the disclosure rules
under § 1.6011–4(b)(2), (b)(3), (b)(4),
(b)(6), or (b)(7).

SECTION 2. BACKGROUND

.01 Section 1.6011–4 requires a tax-
payer that participates in a reportable
transaction to disclose the transaction in
accordance with the procedures provided
in § 1.6011–4. Under § 1.6011–4(b),
there are six categories of reportable
transactions. One category of reportable
transaction is a loss transaction. A loss
transaction is defined in § 1.6011–4(b)(5).
Generally, a loss transaction is any trans-
action resulting in the taxpayer claiming a
loss under § 165 of the Internal Revenue
Code of (i) at least $10 million in a single
taxable year or $20 million in any com-
bination of taxable years for corporations
or partnerships with only corporations as
partners, (ii) at least $2 million in any
single taxable year or $4 million in any
combination of taxable years for other
partnerships, individuals, S corporations,
and trusts, or (iii) at least $50,000 in any
single taxable year for individuals or trusts
if the loss is attributable to a § 988 trans-
action.

.02 Section 1.6011–4(b)(8)(i) provides
that a transaction will not be considered a
reportable transaction, or will be excluded
from any individual category of reportable
transaction, if the Commissioner makes a
determination by published guidance that

the transaction is not subject to the report-
ing requirements of § 1.6011–4.

SECTION 3. SCOPE

This revenue procedure applies to tax-
payers that may be required to disclose
reportable transactions under § 1.6011–4,
material advisors that may be required
to disclose reportable transactions un-
der § 6111, as amended by § 815 of the
American Jobs Creation Act of 2004,
P.L. 108–357, 118 Stat. 1418 (October
22, 2004), and material advisors that may
be required to maintain lists under former
and new § 6112.

SECTION 4. APPLICATION

.01 In general. Losses from the sale
or exchange of an asset with a qualify-
ing basis under section 4.02 of this rev-
enue procedure or losses described in sec-
tion 4.03 of this revenue procedure are not
taken into account in determining whether
a transaction is a reportable transaction un-
der § 1.6011–4(b)(5).

.02 Sale or exchange of an asset with a
qualifying basis.

(1) General rule. A loss under § 165
from the sale or exchange of an asset is not
taken into account in determining whether
a transaction is a loss transaction under
§ 1.6011–4(b)(5) if—

(a) the basis of the asset (for purposes of
determining the loss) is a qualifying basis;

(b) the asset is not an interest in a
passthrough entity (within the meaning of
§ 1260(c)(2), other than regular interests
in a REMIC as defined in § 860G(a)(1));

(c) the loss from the sale or exchange
of the asset is not treated as ordinary under
§ 988;

(d) the asset has not been separated
from any portion of the income it gener-
ates; and

(e) the asset is not, and has never been,
part of a straddle within the meaning of
§ 1092(c), excluding a mixed straddle un-
der § 1.1092(b)–4T.

(2) Qualifying basis. For purposes of
section 4 of this revenue procedure, a tax-
payer’s basis in an asset (less adjustments
for any allowable depreciation, amortiza-
tion, or casualty loss) is a qualifying basis
if—

(a) the basis of the asset is equal to, and
is determined solely by reference to, the

amount (including any option premium)
paid in cash by the taxpayer for the asset
and for any improvements to the asset;

(b) the basis of the asset is determined
under § 358 by reason of it being received
in an exchange to which § 354, 355, or
361 applies, and the taxpayer’s basis in the
property exchanged in the transaction was
described in this section 4.02(2);

(c) the basis of the asset is determined
under § 1014;

(d) the basis of the asset is determined
under § 1015, and the donor’s basis in the
asset was described in this section 4.02(2);

(e) the basis of the asset is determined
under § 1031(d), the taxpayer’s basis in the
property that was exchanged for the asset
in the § 1031 transaction was described in
this section 4.02(2), and any debt instru-
ment issued or assumed by the taxpayer in
connection with the § 1031 transaction is
treated as a payment in cash under section
4.02(4) of this revenue procedure;

(f) the basis of the asset is adjusted un-
der § 961 or § 1.1502–32, and the tax-
payer’s basis in the asset immediately prior
to the adjustment was described in this sec-
tion 4.02(2); or

(g) the basis of the asset is adjusted un-
der § 1272(d)(2) or § 1278(b)(4), and the
taxpayer’s basis in the asset immediately
prior to the adjustment was described in
this section 4.02(2).

(3) Section 83 income. For purposes of
section 4.02(2)(a) of this revenue proce-
dure, an amount included as compensation
income under § 83 by the taxpayer will be
treated as an amount paid in cash by the
taxpayer for an asset if the amount is in-
cluded in the taxpayer’s basis in the asset.

(4) Debt instruments. Except as pro-
vided below, an amount paid in cash will
not be disregarded for purposes of section
4.02(2) of this revenue procedure merely
because the taxpayer issued a debt instru-
ment to obtain the cash. However, if the
taxpayer has issued a debt instrument to
the person (or a related party as described
in § 267(b) or § 707(b)) who sold or trans-
ferred the asset to the taxpayer, assumed a
debt instrument (or took an asset subject to
a debt instrument) issued by the person (or
a related party as described in § 267(b) or
§ 707(b)) who sold or transferred the as-
set to the taxpayer, or issued a debt instru-
ment in exchange for improvements to an
asset, the taxpayer will be treated as hav-
ing paid cash for the asset or the improve-
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