
of the Internal Revenue Code of 1986, as
amended, in light of the courts’ decisions
in Ann Jackson Family Foundation v. Com-
missioner, 97 T.C. 534 (1991), aff’d, 15
F.3d 917 (9th Cir. 1994).

BACKGROUND

Section 4942(a) imposes a tax on the
amount of undistributed income of a pri-
vate foundation for any taxable year that
is not distributed by the first day of the
second taxable year following such tax-
able year. Section 4942(c) defines undis-
tributed income as the amount by which
the distributable amount for the taxable
year exceeds the qualifying distributions
made out of the distributable amount. Sec-
tion 4942(d) defines distributable amount
as the minimum investment return (plus
certain refunds of amounts previously
taken into account as qualifying distri-
butions), reduced by the taxes imposed
on the private foundation under subti-
tle A and section 4940. Treas. Reg.
§ 53.4942(a)–2(b)(2), provides that the
distributable amount of a private foun-
dation shall be increased by the income
portion of distributions from trusts de-
scribed in section 4947(a)(2) with respect
to amounts placed into trust after March
26, 1969. In Ann Jackson Family Founda-
tion, the Tax Court held that Treas. Reg.
§ 53.4942(a)–2(b)(2) was invalid to the
extent the regulation requires including
in the private foundation’s distributable
amount for the year the full amount of
the income portion of distributions from
split-interest trusts. The court determined
that the language of section 4942 did not
support this interpretative regulation.

PROPOSED ACTION

The Treasury Department and the In-
ternal Revenue Service intend to propose
regulations modifying the regulations un-
der section 4942 in a manner consistent
with the holdings of the Tax Court and
the Ninth Circuit in Ann Jackson Family
Foundation. Until further guidance is pro-
mulgated, private foundations should com-
pute the distributable amount under sec-
tion 4942(d) without regard to Treas. Reg.
§ 53.4942(a)–2(b)(2).

CURRENT RETURN PROCESSING

For current tax returns, any private
foundation to which this notice applies
should mark “Filed pursuant to Notice
2004–36” on the front page of its Form
990–PF, Return of Private Foundation or
Section 4947(a)(1) Nonexempt Charitable
Trust Treated as a Private Foundation. If
a Form 4720, Return of Certain Excise
Taxes on Charities and Other Persons
Under Chapters 41 and 42 of the Internal
Revenue Code, is filed, Schedule B (Initial
Tax on Undistributed Income) should be
computed disregarding distributions re-
ceived from section 4947(a)(2) trusts. Re-
turns should be completed in accordance
with this notice pending corresponding
changes to Form 990–PF and Form 4720
and the accompanying instructions.

Form 990–PF requires information with
respect to not only the current tax year, but
also prior tax years, particularly Parts XI
and XIII. Private foundations may wish to
complete these Parts as if prior year returns
had been completed in accordance with
this Notice rather than the Form instruc-
tions. Private foundations may include a
schedule to show how the information pro-
vided on such return varies from prior year
returns as filed. It is not necessary for a pri-
vate foundation to file amended returns for
prior years, but it will be expected to retain
the supporting information and computa-
tions for the changes that would have been
reflected had amended returns been filed.

REFUND PROCESSING

For years in which the statute of lim-
itations has not expired and for which
a refund of section 4942 taxes paid is
sought, the private foundation must file an
amended Form 990–PF and an amended
Form 4720 for that year with a schedule
showing the corrected amount of section
4942 liability pursuant to this Notice. The
private foundation should mark the front
page of the amended return (or returns)
“Filed pursuant to Notice 2004–36.”

COMMENTS

The Service welcomes comments and
suggestions relating to the amendment
of the regulations on distributions from
split-interest trusts to private foundations.
Written comments should be submitted
by August 9, 2004, to CC:PA:LPD:RU

(Notice 2004–36), Room 5203, Internal
Revenue Service, POB 7604, Ben Franklin
Station, Washington, D.C. 20044. Com-
ments may be hand delivered between
the hours of 8 a.m. and 5 p.m., Mon-
day through Friday to CC:PA:LPD:RU
(Notice 2004–36), Courier’s Desk, Inter-
nal Revenue Service, 1111 Constitution
Ave., NW, Washington D.C. Alternatively,
comments may be submitted electroni-
cally via e-mail to the following address:
Notice.Comments@irscounsel.treas.gov.
All comments will be available for public
inspection.

DRAFTING INFORMATION:

The principal author of this notice is
Ronald B. Weinstock of the Office of Di-
vision Counsel/Associate Chief Counsel
(Tax Exempt and Government Entities).
For further information regarding this
notice, contact Mr. Weinstock at (202)
622–3094 or contact Oksana O. Xenos of
the Office of the Commissioner (Tax
Exempt and Government Entities) at
202–283–9469 (not a toll-free number).

26 CFR 601.105: Examination of returns and claims
for refund, credit, or abatement; determination of
correct tax liability.
(Also, Part I, Sections 692, 7508A; 1.692–1,
1.7508A–1.)

Rev. Proc. 2004–26

SECTION 1. PURPOSE

This revenue procedure provides guid-
ance for representatives of certain military
or civilian employees of the United States
who die as a result of injuries incurred
in a terrorist or military action. It pro-
vides guidance for having tax forgiven or
for claiming refunds of tax under section
692(c) of the Internal Revenue Code, as
amended by the Victims of Terrorism Tax
Relief Act of 2001, Pub. L. No. 107–134.
It also provides procedures by which the
Secretary will determine whether a terror-
ist or military action has occurred.

SECTION 2. BACKGROUND

.01 Prior to amendment by the Vic-
tims of Terrorism Tax Relief Act of 2001,
Pub. L. No. 107–134 (the Act), section
692(c)(1) provided that, in the case of any
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individual military or civilian employee of
the United States who died as a result of
wounds or injury incurred in a terrorist or
military action outside the United States
while the individual was a military or civil-
ian employee of the United States, any tax
imposed by subtitle A of the Code (income
tax) did not apply with respect to the tax-
able year in which fell the date of death and
with respect to any prior taxable year in the
period beginning with the last taxable year
ending before the taxable year in which the
wounds or injury were incurred.

.02 Section 113(b) of the Act amended
section 692(c) to remove the requirement
that the employee must have incurred
the wounds or injuries outside the United
States. This amendment applies to tax
years ending on or after September 11,
2001. Section 692(c)(1), as amended, pro-
vides that, in the case of any individual
military or civilian employee of the United
States who dies as a result of wounds or
injury incurred in a terrorist or military
action while the individual was a military
or civilian employee of the United States,
any tax imposed by subtitle A of the Code
(income tax) shall not apply with respect
to the taxable year in which falls the date
of death and with respect to any prior tax-
able year in the period beginning with the
last taxable year ending before the taxable
year in which the wounds or injury were
incurred.

.03 Section 692(c)(2) defines “terroris-
tic or military action” as any terrorist activ-
ity which a preponderance of the evidence
indicates was directed against the United
States or any of its allies and any military
action involving the Armed Forces of the
United States and resulting from violence
or aggression against the United States or
any of its allies (or threat thereof). Terror-
ist activity includes criminal offenses in-
tended to coerce, intimidate, or retaliate
against the government or civilian popula-
tion. See, e.g., Homeland Security Act of
2002, Pub. L. No. 107–296, sec. 2(15),
116 Stat. 2135, 2141, 6 U.S.C. § 101(15).

.04 Section 111 of the Act added section
139 to the Code. Section 139 provides that
gross income shall not include any amount
received by an individual as a qualified
disaster relief payment. A qualified disas-
ter includes a disaster which results from
a terrorist or military action, as defined in
section 692(c)(2). I.R.C. § 139(c)(1).

.05 Section 112(a) of the Act grants the
Secretary authority under section 7508A to
disregard a period of time (up to one year)
for determining: (a) the timeliness of acts
under section 7508(a)(1), (b) the amount of
any addition to tax, and (c) the amount of
any credit or refund, in the event of a ter-
rorist or military action, as defined in sec-
tion 692(c)(2). Section 112(c) of the Act
amends the Employee Retirement Income
Security Act, 29 U.S.C. § 1148 and 29
U.S.C. § 1302(i) (ERISA), to authorize the
Secretary of Labor to disregard a period of
up to one year for determining the timeli-
ness of actions required under ERISA, in
the event of a terrorist or military action,
as defined by section 692(c)(2).

.06 Section 113 of the Act amends sec-
tion 104(a)(5) of the Code to include com-
pensation received for injuries or sickness
as a result of a terrorist or military action,
as defined by section 692(c)(2).

SECTION 3. SCOPE

.01 A determination under this revenue
procedure that an act qualifies as a terrorist
or military action within the meaning of
section 692(c)(2) will apply with respect to
the following provisions of the Code:

(1) section 104(a)(5) — which excludes
from gross income amounts received by an
individual as disability income attributable
to injuries incurred as a direct result of a
terrorist or military action;

(2) section 139(c) — which defines
qualified disasters to include disasters
which result from a terrorist or military
action;

(3) section 692(c)(1) — which provides
tax relief for certain military or civilian
employees of the United States dying as a
result of injuries incurred in a terrorist or
military action; and

(4) section 7508A — which authorizes
the Secretary to postpone certain deadlines
by reason of Presidentially declared disas-
ters or terrorist or military actions.

SECTION 4. PROCEDURE

.01 Making a determination that a ter-
rorist or military action has occurred under
section 692(c)(2) —

(1) Prior to publishing a determination
that an event that occurred outside the
United States constituted a terrorist action
within the meaning of section 692(c)(2),

the Secretary will ascertain, allowing a
reasonable time under the circumstances
for response, from the Department of State
and the Department of Justice whether
those Departments believe that a prepon-
derance of the evidence indicates that
the event resulted from terrorist activity
directed against the United States or its
allies. The Secretary will follow the same
procedures if an event that occurred within
the United States has an international di-
mension, or if the perpetrators or cause of
the event are unknown. An event within
the United States has an “international
dimension” if a preponderance of the ev-
idence indicates that it involves: (a) an
attack by a foreign perpetrator, or by a do-
mestic perpetrator with links to a foreign
principal (e.g., a foreign terrorist group,
sponsor or financier); (b) an attack on a
foreign national, family members in the
United States of a foreign national, or a
United States entity held by foreign own-
ers; (c) an attack on a foreign diplomatic
mission or on an international organiza-
tion (including attacks on foreign diplo-
mats and other internationally-protected
persons in the United States); or (d) an
attack on, or with its impact in, the United
States, launched from across the border
of the United States. See, generally, 22
U.S.C. § 2656f(d); 18 U.S.C. § 2331(1).

(2) Prior to publishing a determina-
tion that an event that occurred within
the United States that does not have an
international dimension constituted a ter-
rorist action within the meaning of section
692(c)(2), the Secretary will ascertain,
allowing a reasonable time under the cir-
cumstances for response, from the Depart-
ment of Justice whether that Department
believes that a preponderance of the ev-
idence indicates that the event resulted
from terrorist activity directed against the
United States.

(3) Prior to publishing a determination
that an event constituted a military action
within the meaning of section 692(c)(2),
the Secretary will consult the Department
of Defense with respect to whether the
event was a military action involving the
Armed Forces of the United States result-
ing from violence or aggression against the
United States or its allies.

(4) After determining that a terrorist or
military action has occurred, the Secretary
may exercise the authority under section
7508A to disregard a period of up to one
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year for determining: (a) the timeliness
of acts under section 7508(a)(1); (b) the
amount of any addition to tax; and (c) the
amount of any credit or refund.

(5) Taxpayers may rely on the published
guidance to establish that particular events
were terrorist or military actions for pur-
poses of sections 104(a)(5), 139(c), and
692(c).

.02 Filing claims for credit or refund
under section 692(c) —

(1) Representatives of employees who
qualify for the benefits of section 692(c),
and for whom no Form 1040, U.S. In-
dividual Income Tax Return, has been
filed, may claim those benefits, or claim
a refund of withholding or estimated tax
payments, by filing a Form 1040. The
representatives should file those forms at
the address provided in Publication 3920,
Tax Relief for Victims of Terrorist Attacks.
(Also see Publication 3920 for more de-
tailed procedures for claiming a refund.)
On joint returns reporting taxable income
of the surviving spouse, taxpayers must
make an allocation of the tax liability be-
tween spouses. See section 1.692–1(b) of
the Income Tax Regulations. If the surviv-
ing spouse or other person filing the joint
return cannot determine the proper alloca-
tion, he or she should attach a statement
of all income and deductions allocable to
each spouse and the IRS will make the
proper allocation. The representative must
attach the employee’s Form W-2, Wage
and Tax Statement.

(2) In the case of any employee for
whom a Form 1040 already has been filed,
claims for refund should be made by filing
Form 1040X, Amended U.S. Individual
Income Tax Return, with IRS at the ad-
dress provided in Publication 3920. (Also
see Publication 3920 for more detailed
procedures for claiming a refund.) In
cases where the previously filed return
was a joint return that reported taxable
income of the surviving spouse, the claim
for refund must make an allocation of the
tax liability between spouses. See section
1.692–1(b) of the Income Tax Regula-
tions. If the surviving spouse or other
person filing the claim for refund cannot
determine the proper allocation, he or she
should attach a statement of all income and
deductions allocable to each spouse, and
the IRS will make the proper allocation.

(3) All returns and claims for refund
filed pursuant to this revenue procedure

should be identified by writing “KITA” (or
other designation as set forth in Publica-
tion 3920 or other guidance the Service is-
sues) in bold letters on the top of page 1 of
the return or claim for refund.

(4) Returns and claims for refunds must
be accompanied by the following docu-
ments:

(a) Form 1310, Statement of Person
Claiming Refund Due a Deceased Tax-
payer, unless: (i) the surviving spouse is
filing an original or amended joint return,
or (ii) the decedent’s personal represen-
tative is filing an original Form 1040, in
which case the personal representative
must attach a copy of the court certificate
showing his or her appointment, and;

(b)(i) For military and civilian employ-
ees of the Department of Defense — A cer-
tification made by the Department of De-
fense on DD Form 1300 that includes the
name and social security number of the
individual, the date of injury, the date of
death, and a statement that the individual
died as the result of a military or terrorist
action and was an employee of the United
States on the date of injury and on the date
of death.

(ii) For United States government em-
ployees killed in the United States (who
are not employees of the Department of
Defense) —

(A) A death certificate stating the nature
of the injury causing death or, if the cause
of death is not apparent from the death cer-
tificate, a letter from the treating physician,
medical examiner, or hospital stating the
cause of death, and

(B) A certification from the federal em-
ployer that includes the name and social
security number of the decedent, the date
of injury, the date of death, a statement
that the decedent was an employee of the
United States on the date of injury and
the date of death and, if the death was as-
sociated with an event that the Secretary
has identified as a military action or terror-
ist activity in published guidance, a state-
ment identifying the action or activity as-
sociated with the death. This certificate
may be a form or letter from the employ-
ing agency’s personnel department to the
decedent’s representative.

(iii) For United States government
employees killed overseas (who are not
employees of the Department of Defense)
— A certification from the Department of
State that the death was the result of ter-

rorist or military action outside the United
States. The certification must be made in
the form of a letter signed by the Director
General of the Foreign Service, Depart-
ment of State, or his or her delegate. The
certification must include the name and
social security number of the individual,
the date of injury, the date of death, and a
statement that the individual died as the re-
sult of a military or terrorist action outside
the United States and was an employee of
the United States on the date of injury and
on the date of death.

(5) In a case in which a representative
of a decedent who died as the result of
terrorist or military action does not have
enough tax information to file a timely
claim for refund, the representative may
stop the running of the period of limita-
tions for making such a claim by filing
Form 1040X with the IRS at the address
provided in Publication 3920, attaching
Form 1310, any other available documen-
tation required by this revenue procedure,
and a statement that an amended claim will
be filed as soon as the additional requisite
information is ascertained.

(6) If an event occurs in the United
States that the representative of a dece-
dent who was not an employee of the De-
partment of Defense at the time of injury
and death believes was a terrorist or mili-
tary action, and the Secretary has not pub-
lished a determination that the event was
a terrorist or military action, the represen-
tative may submit a request for a determi-
nation with the return or claim for refund
of the decedent’s estate and any other doc-
umentation required by this revenue pro-
cedure. Taxpayers should submit the fol-
lowing information with their determina-
tion requests:

(a) Date and location of incident,

(b) Type of incident (terrorist or mili-
tary),

(c) Number of taxpayers thought to be
affected,

(d) A description of the facts on which
the representative bases the claim that a
terrorist or military action has occurred, in-
cluding the facts relating to any alleged in-
ternational dimension of a terrorist action
as set forth in section 4.01(2) of this rev-
enue procedure, and
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(e) A completed Form 8821, Tax In-
formation Authorization, that will permit
the IRS to disclose to the Department of
Justice (for terrorist attacks), the Depart-
ment of State (for terrorist attacks with
an alleged international dimension), or the
Department of Defense (for military ac-
tions) return information relating to the re-
turn or claim for refund. Taxpayers should
complete the form as instructed, listing the
Department of Justice as the appointee if
the request relates to an alleged terrorist at-
tack, the Department of State if the request
relates to an alleged terrorist attack with
an international dimension, or the Depart-
ment of Defense if the request relates to an
alleged military action. The appointee’s

address is not required in this instance.
Taxpayers should check the box on the line
of Form 8821 that indicates that the tax
information authorization is for a specific
use and not recorded on the Centralized
Authorization File (CAF).

SECTION 5. EFFECT ON OTHER
DOCUMENTS

This revenue procedure obsoletes Rev.
Proc. 85–35, 1985–2 C.B. 433.

SECTION 6. EFFECTIVE DATE

This revenue procedure is effective as
of the date of publication of this revenue

procedure in the Internal Revenue Bul-
letin, May 10, 2004.

SECTION 7. DRAFTING
INFORMATION

The principal author of this revenue
procedure is Emly B. Berndt of the Asso-
ciate Chief Counsel (Procedure and Ad-
ministration), Administrative Provisions
and Judicial Practice. For further infor-
mation regarding this revenue procedure,
contact Emly Berndt at (202) 622–4940
(not a toll-free call).
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