
Part III. Administrative, Procedural, and Miscellaneous
Common Mistakes on Tax
Returns

Notice 2004–13

The purpose of this notice is to alert tax-
payers about common mistakes made by
individuals while preparing their federal
income tax returns. These mistakes may
result in taxpayers failing to fully pay their
correct tax liabilities. In addition, these
mistakes may result in delays in process-
ing returns and receiving any refunds. Tax-
payers should carefully read all the instruc-
tions to the tax forms and schedules and
review their entire return before filing. In
addition, e-filing, either through the Ser-
vice’s Free File Program at www.irs.gov or
through a tax professional, will help reduce
errors and speed refunds. Taxpayers who
e-file and use direct deposit will receive
their refunds in as little as two weeks.

Additional taxpayer resources, includ-
ing answers to frequently asked questions,
also can be found at www.irs.gov. Taxpay-
ers can learn more about common mis-
takes and find an error checklist on page
60 of the Instructions to the 2003 Form
1040 Federal Income Tax Return; this
information also is available at TeleTax
Topic 303 on the internet at www.irs.gov
and from the toll-free TeleTax number,
1–800–829–4477.

1. Choosing the wrong filing status.
Taxpayers should confirm that the filing
status (i.e., single, married filing jointly,
married filing separately, head of house-
hold, qualifying widower) selected on the
return is correct. For example, taxpay-
ers often incorrectly claim “head of house-
hold” filing status without meeting the re-
quirements for that status. In addition to
delaying the processing of the return and
any refund, designating the wrong filing
status on a return also may affect a tax-
payer’s eligibility for the Earned Income
Credit. The Instructions to the 2003 Form
1040 provide detailed information to assist
taxpayers in choosing their correct filing
status.

2. Failing to include or using incor-
rect social security numbers. The names
and social security numbers for the tax-
payer, taxpayer’s spouse, dependents, and
qualifying children for the Earned Income

Credit or Child Tax Credit must be in-
cluded on the return exactly as they appear
on the social security cards.

3. Failing to use the correct forms
and schedules. Taxpayers should review
the instructions to all applicable forms and
schedules to be sure they have correctly
used, and accurately completed, each form
or schedule.

4. Failing to sign and date the return.
Taxpayers must sign and date their return
under penalties of perjury. If the return is
not signed, it will not be accepted as filed
by the Service. Both spouses must sign a
joint return.

5. Claiming ineligible dependents.
Taxpayers may claim a person as a de-
pendent only if that person meets the
legal definition of a dependent. Taxpayers
should consult the Instructions to Form
1040 to confirm whether a person quali-
fies as a dependent. Each dependent must
have a valid social security number, which
must be included on the tax return. The
failure to include a dependent’s name and
social security number, or claiming an
ineligible dependent, may result in an un-
derpayment of tax and/or a denial of the
Earned Income Credit.

6. Failing to file for the Earned In-
come Credit. Taxpayers should review
carefully the eligibility requirements for
the Earned Income Credit, including in-
come limits, before filing returns. For
example, many military families may
qualify for the Earned Income Credit be-
cause supplemental payments and combat
pay are exempt from the income calcula-
tions. Detailed instructions for claiming
and computing the Earned Income Credit
are contained in the Instructions to the
Form 1040, Fact Sheet 2004–8, in Pub-
lication 596 and through links at 1040
Central at www.irs.gov.

7. Improperly claiming the Earned In-
come Credit. Taxpayers must have a qual-
ifying amount of earned income to claim
the Earned Income Credit. For example, a
taxpayer whose sole income is from the re-
ceipt of disability payments does not have
qualifying earned income and is ineligible
for the Earned Income Credit. Detailed in-
structions for claiming and computing the
Earned Income Credit are contained in the
Instructions to the Form 1040, Fact Sheet

2004–8, and Publication 596, and through
links at 1040 Central at www.irs.gov.

8. Failing to pay and report domes-
tic payroll taxes. Taxpayers employ-
ing household workers, such as a house
cleaner, an in-home caregiver, or a nanny,
must pay and report payroll taxes for those
individuals where the payments exceed
certain threshold amounts. Failure to pay
and report payroll taxes may result in the
assessment of additional tax due, interest
on the unpaid amounts, and penalties. The
Instructions to the Form 1040, Publication
926 (Household Employer’s Tax Guide),
and Publication 15–A (Employer’s Sup-
plemental Tax Guide) contain detailed
information to assist taxpayers in deter-
mining whether an individual providing
household help is a household employee
for whom the taxpayer must pay and report
payroll taxes.

9. Failing to report income because it
was not included on a Form W–2, Form
1099 or other information return. Tax-
payers must report all income, even if the
income was not reported on a third-party
reporting statement such as a Form W–2,
Form 1099, or other similar statement.
Failure to report all income may result in
the assessment of additional tax due, inter-
est on the unpaid amounts, and penalties.

10. Treating employees as indepen-
dent contractors. Employers may not treat
an employee as an “independent contrac-
tor” to avoid paying and reporting payroll
taxes. Employers who improperly treat
an employee as an independent contractor
may be liable for additional tax due, in-
terest on the unpaid amounts, and penal-
ties. Publication 15–A (Employer’s Sup-
plemental Tax Guide) contains detailed in-
formation to assist taxpayers in determin-
ing whether an individual is an employee
or an independent contractor.

11. Failing to file a return when due
a refund. Taxpayers must file a return to
claim a refund of withheld taxes when a re-
fund is due. Taxpayers will forfeit refunds
of withheld tax if a return requesting a re-
fund is not filed within three years of the
due date.

12. Failing to check liability for the al-
ternative minimum tax. Taxpayers should
determine whether the alternative mini-
mum tax, or AMT, applies. If the taxpayer
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is liable for AMT, the Service may reduce
or deny a requested refund or may assess
any additional tax due, interest on the un-
paid amounts and penalties.

This notice was authored by the Of-
fice of Associate Chief Counsel (Proce-
dure and Administration), Administrative
Provisions and Judicial Practice Division.
For further information regarding this no-
tice, contact that office at (202) 622–7800
(not a toll-free call).

Frivolous Arguments to Avoid

Notice 2004–22

SECTION 1 INTRODUCTION

As April 15 approaches, taxpayers are
reminded to steer clear of tax-avoidance
schemes that purportedly reduce or elim-
inate taxes. If an idea to save on taxes
seems too good to be true, it probably is.

Tax-avoidance schemes are based on
frivolous arguments that the Service and
the federal courts have repeatedly rejected.
These schemes typically are sold by pro-
moters for a substantial fee, and may be
sold over the Internet, through advertise-
ments in newspapers and magazines, at
conferences and seminars (including con-
ferences for professional groups such as
doctors or dentists), and through recom-
mendations of friends or acquaintances
who have learned about these schemes.

Section 2 of this notice sets out many
of the most common frivolous arguments
used by these tax-avoidance schemes. The
Service is committed to identifying tax-
payers who attempt to avoid their tax obli-
gations by using schemes based on these
and other frivolous arguments. Frivolous
returns and other similar documents sub-
mitted to the Service are processed through
its Frivolous Return Program. The Ser-
vice also reviews other non-return doc-
uments making frivolous arguments sub-
mitted by taxpayers, such as correspon-
dence, to determine whether these indi-
viduals have filed required tax returns and
paid all taxes due for previous years.

Section 3 of this notice identifies poten-
tial civil and criminal penalties. Taxpayers
who engage in tax-avoidance schemes will
be liable for unpaid taxes and interest. In
addition, the Service will impose civil
and criminal penalties against taxpayers

where appropriate. The Service also will
determine appropriate penalties against
persons who promote these schemes and
who prepare frivolous returns based these
schemes.

SECTION 2 COMMON FRIVOLOUS
ARGUMENTS

This section sets out many common
frivolous arguments used by taxpayers to
avoid or evade tax.

• “The 16th Amendment is invalid be-
cause it contradicts the original Con-
stitution, and it was not properly rati-
fied.” The 16th Amendment, which au-
thorizes the income tax, was properly
ratified and is valid.

• “A taxpayer can make a ‘claim of
right’ to exclude the cost of his labor
from income.” There is no “claim of
right” doctrine under any federal law,
including the Internal Revenue Code,
that permits a taxpayer to deduct or ex-
clude the value of his labor.

• “Only income from a foreign source
is taxable under section 861.” Sec-
tions 861–865 do not exclude income
from tax. In particular, nothing in
these sections or the Treasury regula-
tions provides that only income earned
from certain foreign sources is subject
to U.S. tax.

• “I am not a ‘citizen’ or a ‘person’
within the meaning of the Internal
Revenue Code.” A citizen of each of
the 50 States (e.g., New York or Cal-
ifornia) of the United States and the
District of Columbia is also a citizen
of the United States.

• “Citizens of States, such as New York,
are citizens of a foreign country and
therefore not subject to tax.” Section
911 permits a taxpayer to elect to ex-
clude income from U.S. income tax
only when the taxpayer earns income
and resides outside the United States
under the conditions and limitations set
forth in that section. For purposes of
section 911, States (e.g., New York or
California), Commonwealths, and Ter-
ritories (e.g., Johnston Atoll) of the
United States are not foreign countries.

• “A taxpayer can escape income tax
by putting assets in an offshore bank
account.” A citizen or resident of the
United States cannot use an offshore
arrangement (such as a foreign bank or
brokerage account, or a credit card is-
sued by a foreign bank) to avoid his
tax obligations. In addition, taxpayers
are required to disclose foreign finan-
cial accounts to the Treasury Depart-
ment and may face civil and criminal
penalties if they fail to do so.

• “A taxpayer can eliminate tax by es-
tablishing a ‘corporation sole.’” A
taxpayer cannot avoid income tax by
establishing a corporation sole for the
purpose of avoiding tax on the tax-
payer’s income. A corporation sole
may be used only by a bona fide reli-
gious leader for specific, limited pur-
poses relating to the religious leader’s
office.

• “A taxpayer can place all of his as-
sets in a trust to escape income tax
while still retaining control over those
assets.” A taxpayer who places assets
in a trust but retains certain powers or
interests over the assets, including the
power to control the beneficial enjoy-
ment of the assets, is treated as the
owner of the assets and is subject to tax
on the income from those assets.

• “A taxpayer can deduct any amount
paid to maintain his household by es-
tablishing a home business.” Business
expenses, including expenses related
to a home-based business, are not de-
ductible unless the expenses relate to
a bona fide, profit-seeking business.
Promoters of home-based business
schemes improperly encourage tax-
payers to claim household expenses
as business deductions although the
purported home-business used in these
schemes is not a bona fide trade or
business.

• “Nothing in the Internal Revenue
Code section imposes a requirement
to file a return.” Section 6011 ex-
pressly authorizes the Service to re-
quire, by Treasury regulation, the fil-
ing of returns. Section 6012 identifies
persons who are required to file in-
come tax returns. Under Treasury reg-
ulations, taxpayers who receive more
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