
Part IV. Items of General Interest

Notice of Proposed Rulemak-
ing

Deemed IRAs in Qualified
Retirement Plans

REG–157302–02

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemak-
ing.

SUMMARY: This document contains pro-
posed regulations that provide guidance re-
garding accounts or annuities added to
qualified employer plans where such ac-
counts or annuities are to be treated as in-
dividual retirement plans. These regulations
reflect changes made to the law by the Eco-
nomic Growth and Tax Relief Reconcilia-
tion Act of 2001 and by the Job Creation
and Worker Assistance Act of 2002. These
regulations will affect administrators of, par-
ticipants in, and beneficiaries of qualified
employer plans.

DATES: Written and electronic comments
and requests for a public hearing must be
received by August 18, 2003.

ADDRESSES: Send submissions to:
CC:PA:RU (REG–157302–02), room 5226,
Internal Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC 20044.
Submissions may be hand-delivered Mon-
day through Friday between the hours of
8 a.m. and 4 p.m. to: CC:PA:RU (REG–
157302–02), Courier’s Desk, Internal Rev-
enue Service, 1111 Constitution Avenue,
NW, Washington, D.C. Alternatively, tax-
payers may submit comments electroni-
cally directly to the IRS Internet site at
www.irs.gov/regs.

FOR FURTHER INFORMATION CON-
TACT: Concerning the regulations, Linda
C. Phillips or Robert M. Walsh at (202)
622–6090; concerning submissions and de-
livery of comments, LaNita Van Dyke (202)
622–7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information contained
in this notice of proposed rulemaking has

been submitted to the Office of Manage-
ment and Budget for review in accordance
with the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)). Comments on the col-
lection of information should be sent to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and Regu-
latory Affairs, Washington, DC 20503, with
copies to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer,
W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of in-
formation should be received by July 21,
2003. Comments are specifically requested
concerning:

Whether the proposed collection of in-
formation is necessary for the proper per-
formance of the functions of the IRS,
including whether the information will have
practical utility;

The accuracy of the estimated burden as-
sociated with the proposed collection of in-
formation (see below);

How the quality, utility, and clarity of the
information to be collected may be en-
hanced;

How the burden of complying with the
proposed collection of information may be
minimized, including through the applica-
tion of automated collection techniques or
other forms of information technology; and

Estimates of capital or start-up costs and
costs of operation, maintenance, and pur-
chase of services to provide information.

The collection of information in this pro-
posed regulation is in §1.408(q)–1(f)(2).
This collection of information is required
by the IRS to ensure that the separate re-
quirements of qualified employer plans and
individual retirement plans are satisfied. The
collection of information is required to ob-
tain a benefit. Specifically, this informa-
tion is required for a taxpayer who wants
to include individual retirement plans as part
of its qualified employer plan.

Estimated total annual reporting and/or
recordkeeping burden: 40,000 hours

Estimated average annual burden hours
per respondent and/or recordkeeper: 50
hours.

Estimated number of respondents and/or
recordkeepers: 800.

The estimated frequency of responses is
on occasion.

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information unless
it displays a valid control number assigned
by the Office of Management and Bud-
get.

Books or records relating to a collec-
tion of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required by
26 U.S.C. 6103.

Background

This document contains proposed
amendments to the Income Tax Regula-
tions (26 CFR Part 1) under section 408(q)
of the Internal Revenue Code (Code) re-
lating to the addition of separate accounts
and annuities to qualified employer plans.
Section 408(q) was added to the Code by
section 602 of the Economic Growth and
Tax Relief Reconciliation Act of 2001
(EGTRRA), Public Law 107–16 (115 Stat.
117) and amended by section 411 of the Job
Creation and Worker Assistance Act of 2002
(JCWAA), Public Law 107–147 (116 Stat.
21).

Explanation of Provisions

Section 408(q) provides that, if a quali-
fied employer plan allows employees to
make voluntary employee contributions to
a separate account or annuity established
under the plan and under the terms of the
qualified employer plan such account or an-
nuity meets the applicable requirements of
section 408 or section 408A for an indi-
vidual retirement account or annuity, then
such account or annuity shall be treated for
purposes of the Code in the same manner
as an individual retirement plan rather than
as a qualified employer plan. It further pro-
vides that contributions to such a “deemed
IRA” shall be treated as contributions to the
deemed IRA rather than to the qualified em-
ployer plan. Section 408(q) also expressly
provides that the prohibition of commin-
gling IRA assets with other property ex-
cept in a common trust fund or common
investment fund shall not apply to deemed
IRAs. These proposed regulations define
qualified employer plan and voluntary em-
ployee contribution as they are defined in
section 408(q) of the Code.
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Rules regarding deemed IRAs are also
provided in section 4(c) of the Employee
Retirement Income Security Act of 1974,
Public Law 93–406 (88 Stat. 829) (ERISA),
29 U.S.C. 1003(c), as amended by Public
Law 107–147 (116 Stat. 21). Section 4(c)
provides that if a pension plan allows an
employee to make voluntary employee con-
tributions to a deemed IRA under section
408(q) of the Code, then the deemed IRA
shall not be treated as part of such plan (or
as a separate pension plan) for purposes of
any provision of Title I of ERISA other than
section 403(c), 404, or 405 (relating to ex-
clusive benefit, and fiduciary and co-
fiduciary responsibilities). Section 4(c), as
amended by JCWAA, further provides that
the enforcement and administration rules of
part 5 of subtitle B of Title I of ERISA ap-
ply to deemed IRAs and that the appli-
cable ERISA provisions shall apply to
deemed IRAs in a manner similar to their
application to a simplified employee pen-
sion (SEP) under Code section 408(k). Be-
cause Title I of ERISA is within the
jurisdiction of the Department of Labor,
these regulations do not address the appli-
cation of Title I to deemed IRAs. Also,
these regulations do not address the appli-
cation of Code section 4975 to deemed
IRAs. Section 102 of Reorganization Plan
No. 4 of 1978 provides that the authority
to interpret section 4975 has been trans-
ferred to the Department of Labor.

In general, these proposed regulations
provide that a qualified employer plan and
a deemed IRA are to be treated as sepa-
rate entities under the Code and that each
entity is subject to the rules generally ap-
plicable to that entity for purposes of the
Code. Thus, a qualified employer plan (ex-
cluding the deemed IRA portion of the
plan), whether it is a plan under section
401(a) (including defined benefit plans),
403(a), or 403(b), or a governmental plan
under section 457(b), is subject to the rules
applicable to that type of plan rather than
to the rules applicable to IRAs under sec-
tion 408 or 408A. Similarly, the deemed
IRA portion of the qualified employer plan
is generally subject to the rules applicable
to traditional and Roth IRAs under sec-
tions 408 and 408A, respectively, and not
to the rules applicable to plans under sec-
tion 401(a), 403(a), 403(b), or 457.

Accordingly, these proposed regula-
tions provide that issues regarding eligi-
bility, participation, disclosure, non-

discrimination, contributions, distributions,
investments, and plan administration are
generally to be resolved under the sepa-
rate rules (if any) applicable to each en-
tity. In addition, these regulations
specifically address several issues regard-
ing the separate applicability of plan and
IRA rules. For example, these proposed
regulations provide that the availability of
a deemed IRA is not a benefit, right or fea-
ture of the qualified employer plan under
§1.401(a)(4)–4. Thus, the availability of a
deemed IRA is not subject to §1.401(a)(4)–
1(b)(3) which requires that benefits, rights,
and features be available in a plan in a non-
discriminatory manner.

Similarly, these proposed regulations pro-
vide that the rules applicable to deemed
IRAs with respect to the trusteeship of the
IRA and deductibility of IRA contribu-
tions are the rules applicable to traditional
IRAs and Roth IRAs under the Code. Thus,
for example, taxpayers with compensa-
tion in excess of the limits imposed by sec-
tions 219 and 408A may either not be able
to make contributions to deemed IRAs or
the deductibility of such contributions may
be limited. For deemed IRAs that are tra-
ditional IRAs, as with other traditional
IRAs, the employee must make a determi-
nation as to whether a particular contribu-
tion is deductible and make the proper
entries on his or her tax return. Pursuant to
section 219(f)(3), a contribution made on
account of the preceding taxable year will
be treated as made on the last day of such
taxable year if the contribution is actually
made to the IRA not later than the time pre-
scribed by law for filing the return for such
taxable year (not including extensions).
However, section 219(f)(5), regarding the
taxable year in which amounts paid by an
employer to an individual retirement plan
are includible in the employee’s income, is
not applicable to deemed IRAs. Thus,
amounts withheld from an employee’s com-
pensation and contributed to a deemed IRA,
and which are treated as made on the last
day of the preceding taxable year pursu-
ant to section 219(f)(3), shall be includ-
ible in income in the year in which they are
withheld rather than in the preceding tax-
able year.

The proposed regulations also provide
that the minimum distribution rules of sec-
tion 401(a)(9) of the Code must be met
separately with respect to the qualified em-
ployer plan and the deemed IRA. The de-

termination of whether a qualified employer
plan satisfies the required minimum dis-
tribution rules is made without regard to
whether a participant satisfies the required
minimum distribution rules with respect to
the deemed IRA.

Although section 408(a) provides that an
individual retirement account is a trust, these
regulations do not require that a separate
trust be created for each deemed IRA that
is an individual retirement account. Rather,
the regulations provide that all such deemed
IRAs may be held in a single trust as long
as that trust is separate from the trust that
holds the other assets of the plan. Where
a single trust is created for the deemed
IRAs, the regulations also provide that there
must be separate accounting for each
deemed IRA and each deemed IRA must
satisfy all of the requirements of section
408(a) (except the prohibition of commin-
gling under paragraph (a)(5) of that sec-
tion). These proposed regulations also
provide a comparable rule for deemed IRAs
that are individual retirement annuities.

These regulations provide three excep-
tions to the general rule that the qualified
employer plan and the deemed IRA are
separate entities subject to their separate
rules for purposes of the Code. First, the
regulations state that the qualified em-
ployer plan document must contain the
deemed IRA provisions. In general, the plan
document must provide for a deemed IRA
and a deemed IRA must be in effect at the
time the deemed IRA contributions are ac-
cepted. However, plan sponsors who want
to provide deemed IRAs for plan years be-
ginning in 2003 are not required to have
such provisions in their plan document be-
fore the end of such plan years. See Rev-
enue Procedure 2003–13, 2003–4 I.R.B.
317.

Second, pursuant to section 408(q)(1),
the prohibition of section 408(a)(5) on the
commingling of IRA assets with other prop-
erty except in a common trust fund or a
common investment fund is not applicable
to the assets of a deemed IRA. Thus, the
assets of the deemed IRA may be com-
mingled for investment purposes with the
assets of the other portion of the plan.
Where the assets are commingled, the regu-
lations require that separate accounts be
maintained and that gains and losses must
be allocated to these separate accounts. For
example, if a deemed IRA is established un-
der a defined contribution plan that is quali-
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fied under section 401(a) and the assets of
the plan and the deemed IRA are com-
mingled for investment purposes, then any
gains or losses from the investment of the
commingled assets of an employee must be
allocated to the separate accounts of the em-
ployee under the deemed IRA and the plan.

Third, these proposed regulations pro-
vide that the failure of any of the deemed
IRAs maintained by the plan to satisfy the
applicable requirements of section 408 or
408A will cause the plan as a whole to fail
to satisfy the plan’s qualification require-
ments. Section 408(q) states that if a quali-
fied employer plan elects to allow voluntary
employee contributions to a separate ac-
count or annuity and that separate account
or annuity meets the applicable require-
ments of section 408 or section 408A, then
the account or annuity will be treated as an
individual retirement plan rather than as a
qualified employer plan. Section 408(q) ap-
plies only if the deemed IRAs maintained
by the plan meet the requirements of sec-
tion 408 or section 408A. If any of the
deemed IRAs do not meet the applicable
requirements, then section 408(q) does not
apply, and the qualified employer plan will
fail to satisfy its qualification requirements.

These proposed regulations provide a
different rule where the portion of the plan
that is not a deemed IRA fails to satisfy the
qualification requirements of section 401(a).
In that case, the deemed IRA is not a
deemed IRA because section 408(q) does
not apply where the plan is not a quali-
fied employer plan. The regulations pro-
vide, however, that although the account or
annuity that was intended to be a deemed
IRA is not a deemed IRA, it may still be
treated as a traditional or a Roth IRA if it
satisfies the applicable requirements of sec-
tion 408 or 408A (including the prohibi-
tion of commingling under paragraph (a)(5)
of section 408).

If, as discussed above, a qualified em-
ployer plan or a deemed IRA fails to sat-
isfy the applicable qualification require-
ments, it may nevertheless be treated as
satisfying those requirements if the Em-
ployee Plans Compliance Resolution Sys-
tem (EPCRS), Rev. Proc. 2002–47, 2002–29
I.R.B. 133, or other administrative prac-
tice is used to correct the qualification fail-
ures. In this regard, the IRS intends that
when Rev. Proc. 2002–47 is updated, it will
include provisions permitting submissions
for deemed IRAs.

These regulations also provide that a
deemed IRA may be either a traditional IRA
under section 408 or a Roth IRA under sec-
tion 408A. However, because contribu-
tions to deemed IRAs are limited to
employee contributions, while SIMPLE
IRAs under section 408(p) and SEPs un-
der section 408(k) may only receive em-
ployer contributions, the regulations provide
that SIMPLE IRAs and SEPs may not be
used as deemed IRAs.

As noted above, these regulations pro-
vide a general principle that a qualified em-
ployer plan and the deemed IRA feature are
generally treated as separate entities un-
der the Code and each is subject to the rules
applicable to that entity. This principle can
be applied to address a variety of issues
which might arise with respect to deemed
IRAs and, as a result, the regulations do not
contain specific provisions addressing these
issues. For example, as noted in Announce-
ment 99–2, 1999–1 C.B. 305, employers
may permit employees to contribute to tra-
ditional or Roth IRAs by direct deposits
through payroll deduction. In addition, em-
ployees making direct deposits to tradi-
tional IRAs of deductible contributions may
be able to adjust their federal income tax
withholding to receive a more immediate
tax benefit from their contributions. Be-
cause the IRA rules apply to deemed IRAs
as they would to traditional and Roth IRAs,
the provisions of Announcement 99–2 ap-
ply to deemed IRAs.

Similarly, these regulations expressly
provide that the rules applicable to roll-
overs and transfers to and from IRAs also
apply to rollovers and transfers to and from
deemed IRAs, but the regulations do not ad-
dress all of the aspects of such rollovers or
transfers. For example, because section
408(c)(3) permits the surviving spouse of
an IRA owner to treat the IRA as his or her
own, the same rules apply to deemed IRAs
although not expressly stated in these regu-
lations. Thus, in accordance with section
408(c)(3), a qualified employer plan may
permit a surviving spouse to treat a dece-
dent’s deemed IRA as his or her own. How-
ever, the surviving spouse, as a non-
employee, may not make voluntary
employee contributions to that deemed IRA.

Also, because the qualified employer
plan and the deemed IRA are generally
treated as separate entities, the early dis-
tribution rules of section 72(t) are applied
separately to the two entities. Thus, a de-

termination as to whether a distribution is
a part of a series of substantially equal pe-
riodic payments under section 72(t)(2)(iv)
will be determined separately for the quali-
fied employer plan and for the deemed IRA.

Proposed Effective Date

The regulations are proposed to apply
beginning on or after, August 1, 2003. Tax-
payers may rely upon these proposed regu-
lations for guidance pending the issuance
of final regulations. If, and to the extent,
future guidance is more restrictive than the
guidance in these proposed regulations, the
future guidance will be applied without ret-
roactive effect.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Ex-
ecutive Order 12866. Therefore, a regulatory
assessment is not required. It has also been
determined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C. chap-
ter 5) does not apply to these regulations.
It is hereby certified that the collection of
information in these regulations will not
have a significant economic impact on a
substantial number of small entities. The
collection of information in the regula-
tions is in §1.408(q)–1(f)(2) and consists of
the requirement that deemed IRAs must be
held in trusts or annuity contracts sepa-
rate from the trust or annuity contract of the
qualified employer plan. This certifica-
tion is based on the fact that the cost of
maintaining these separate trusts and an-
nuity contracts is small, particularly for
small entities. Therefore, a Regulatory Flex-
ibility Analysis under the Regulatory Flex-
ibility Act (5 U.S.C. chapter 6) is not
required. Pursuant to section 7805(f) of the
Code, this notice of proposed rulemaking
will be submitted to the Chief Counsel for
Advocacy of the Small Business Admin-
istration for comment on its impact on small
business.

Drafting Information

The principal authors of these regula-
tions are Robert M. Walsh and Linda C.
Phillips, Office of Division Counsel/
Associate Chief Counsel (Tax Exempt and
Government Entities). However, other per-
sonnel from the IRS and Treasury partici-
pated in the development of these
regulations.
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* * * * *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is proposed
to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by adding an entry in nu-
merical order to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
§1.408(q)–1 also issued under 26 U.S.C.

408(q). * * *
Par. 2. Section 1.408(q)–1 is added to

read as follows:

§1.408(q)–1 Deemed IRAs in qualified em-
ployer plans.

(a) In general. Under section 408(q) a
qualified employer plan may permit em-
ployees to make voluntary employee con-
tributions to a separate account or annuity
established under the plan. If the require-
ments of section 408(q) and this section are
met, such account or annuity is treated in
the same manner as an individual retire-
ment plan under section 408 or section
408A (and contributions to such an ac-
count or annuity are treated as contribu-
tions to an individual retirement plan and
not to the qualified employer plan). The ac-
count or annuity is referred to as a deemed
IRA.

(b) Types of IRAs. If the account or an-
nuity meets the requirements applicable to
traditional IRAs under section 408, the ac-
count or annuity is deemed to be a tradi-
tional IRA, and if the account or annuity
meets the requirements applicable to Roth
IRAs under section 408A, the account or
annuity is deemed to be a Roth IRA. Sim-
plified employee pensions (SEPs) under sec-
tion 408(k) and SIMPLE IRAs under
section 408(p) may not be used as deemed
IRAs.

(c) Separate entities. Except as pro-
vided in paragraph (d) and (g) of this sec-
tion, the qualified employer plan and the
deemed IRA are treated as separate enti-
ties under the Internal Revenue Code and
are subject to the separate rules applicable
to qualified employer plans and IRAs, re-
spectively. Issues regarding eligibility, par-
ticipation, disclosure, nondiscrimination,
contributions, distributions, investments, and
plan administration are generally to be re-

solved under the separate rules (if any) ap-
plicable to each entity under the Internal
Revenue Code.

(d) Exceptions. The following excep-
tions to treatment of a deemed IRA and the
qualified employer plan as separate enti-
ties apply:

(1) The plan document of the quali-
fied employer plan must contain the deemed
IRA provisions and a deemed IRA must be
in effect at the time the deemed IRA con-
tributions are accepted. Notwithstanding the
preceding sentence, employers that want to
provide for deemed IRAs for plan years be-
ginning before January 1, 2004, (but after
December 31, 2002) are not required to
have such provisions in their plan docu-
ments before the end of such plan years,
and

(2) The requirements of section 408(a)(5)
regarding commingling of assets do not ap-
ply to deemed IRAs. Accordingly, the as-
sets of a deemed IRA may be commingled
for investment purposes with those of the
qualified employer plan. However, the re-
strictions on the commingling of plan and
IRA assets with non-plan assets apply to the
assets of the qualified employer plan and
the deemed IRA.

(e) Application of distribution rules. (1)
Rules applicable to distributions from quali-
fied employer plans under the Internal Rev-
enue Code and regulations do not apply to
distributions from deemed IRAs. Instead,
the rules applicable to distributions from
IRAs apply to distributions from deemed
IRAs. Also, any restrictions that a trustee,
custodian or insurance company is permit-
ted to impose on distributions from tradi-
tional and Roth IRAs may be imposed on
distributions from deemed IRAs (for ex-
ample, early withdrawal penalties on an-
nuities).

(2) The required minimum distribution
rules of section 401(a)(9) must be met sepa-
rately with respect to the qualified em-
ployer plan and the deemed IRA. The
determination of whether a qualified em-
ployer plan satisfies the required mini-
mum distribution rules of section 401(a)(9)
is made without regard to whether a par-
ticipant satisfies the required minimum dis-
tribution requirements with respect to the
deemed IRA that is established under such
plan.

(f) Additional rules. (1) Trustee. The
trustee or custodian of an individual retire-
ment account must be a bank, as required

by section 408(a)(2), or, if the trustee is not
a bank, as defined in section 408(n), the
trustee must be an entity that receives ap-
proval from the Internal Revenue Service
to serve as a nonbank trustee or nonbank
custodian pursuant to §1.408–2(e) of the
regulations.

(2) Separate trusts and annuity con-
tracts. (i) Deemed IRAs that are individual
retirement accounts may be held in a single
trust (rather than in separate, individual
trusts), provided the trust would qualify as
a single plan within the meaning of
§1.414(l)–1(b). See also §1.410(b)–7(a) and
(b). However, any trust holding deemed
IRA assets must be separate from the trust
holding the other assets of the qualified em-
ployer plan. A deemed IRA trust must be
created or organized in the United States for
the exclusive benefit of the participants. In
addition, the written governing instrument
creating the trust must satisfy the require-
ments of paragraphs (1), (2), (3), (4), and
(6) of section 408(a), and there must be
separate accounting for the interest of each
participant.

(ii) Deemed IRAs that are individual re-
tirement annuities may be held under a
single annuity contract or under separate an-
nuity contracts. However, any such con-
tract must be separate from any annuity
contract or contracts for the qualified em-
ployer plan. In addition, such contract must
satisfy the requirements of section 408(b)
and there must be separate accounting for
the interest of each participant.

(3) Deductibility. The deductibility of
voluntary employee contributions to a
deemed traditional IRA is determined in the
same manner as if it were made to any
other traditional IRA. Thus, for example,
taxpayers with compensation that exceeds
the limits imposed by section 219(g) may
not be able to make contributions to deemed
IRAs, or the deductibility of such contri-
butions may be limited in accordance with
sections 408(a) and 219(g). However, sec-
tion 219(f)(5), regarding the taxable year in
which amounts paid by an employer to an
individual retirement plan are includible in
the employee’s income, is not applicable to
deemed IRAs.

(4) Rollovers and transfers. The same
rules apply to rollovers and transfers to and
from deemed IRAs as apply to rollovers and
transfers to and from other IRAs. Thus, for
example, an employee may request and re-
ceive a distribution of his or her deemed
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IRA account balance and may roll it over
to an eligible retirement plan in accor-
dance with section 408(d)(3), regardless of
whether that employee may receive a dis-
tribution of any other plan benefits.

(5) Nondiscrimination. The availabil-
ity of a deemed IRA is not a benefit, right
or feature of the qualified employer plan un-
der §1.401(a)(4)–4 of the regulations.

(g) Disqualifying defects. If the quali-
fied employer plan fails to satisfy its quali-
fication requirements, either in form or in
operation, section 408(q) does not apply.
Accordingly, any account or annuity main-
tained under the plan as a deemed IRA is
not a deemed IRA, and its status as an IRA
will be determined by considering whether
the account or annuity satisfies the appli-
cable requirements of section 408 and 408A
(including the prohibition of commingling
under paragraph (a)(5) of section 408). Also,
if any of the deemed IRAs fail to satisfy
the applicable requirements of section 408
or 408A, section 408(q) does not apply and
the plan will fail to satisfy the plan’s quali-
fication requirements.

(h) Definitions. The following defini-
tions apply for purposes of this section:

(1) Qualified employer plan. A quali-
fied employer plan is a plan described in
section 401(a), an annuity plan described
in section 403(a), a section 403(b) plan, or
a governmental plan under section 457(b).

(2) Voluntary employee contribution. A
voluntary employee contribution is any con-
tribution (other than a mandatory contri-
bution within the meaning of section
411(c)(2)(C)) which is made by an indi-
vidual as an employee under a qualified em-
ployer plan that allows employees to elect
to make contributions to deemed IRAs and
with respect to which the individual has
designated the contribution as a contribu-
tion to which section 408(q) applies.

(i) Effective date. These regulations are
applicable beginning on or after August 1,
2003.

David A. Mader,
Assistant Deputy Commissioner

of Internal Revenue.

(Filed by the Office of the Federal Register on May 19, 2003,
8:45 a.m., and published in the issue of the Federal Regis-
ter for May 20, 2003, 68 F.R. 27493)

Liabilities Assumed in Certain
Transactions

Announcement 2003–37

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Advance notice of proposed rule-
making.

SUMMARY: The IRS and Treasury are
considering publishing a notice of pro-
posed rulemaking (REG–100818–01) pro-
posing rules regarding the amount of a
liability a transferee of property is treated
as assuming in connection with a transfer
of property and certain tax consequences
that result from the transferee’s assump-
tion of such a liability. This document de-
scribes and explains the issues that the IRS
and Treasury are considering addressing in
the notice of proposed rulemaking and the
rules that the IRS and Treasury might pro-
pose to address some of these issues. This
document also invites comments regard-
ing these issues and rules.

DATES: Written or electronic comments
must be received by August 4, 2003.

ADDRESSES: Send submissions to:
CC:PA:RU (REG–100818–01), room 5226,
Internal Revenue Service, POB 7604,
Ben Franklin Station, Washington, DC
20044. Submissions may be hand-delivered
Monday through Friday between the hours
of 8 a.m. and 5 p.m. to CC:PA:RU (REG–
100818–01), Courier’s Desk, Internal Rev-
enue Service, 1111 Constitution Avenue,
NW, Washington, DC. Alternatively, tax-
payers may submit comments electroni-
cally directly to the IRS Internet site at
www.irs.gov/regs.

FOR FURTHER INFORMATION CON-
TACT: Concerning the proposals, please
contact Douglas Bates, (202) 622–7550 (not
a toll-free number). Concerning submis-
sions, please contact Treena Garrett, (202)
622–7180 (not a toll-free number).

SUPPLEMENTARY INFORMATION

Background

Sections 357(d) and 362(d) of the In-
ternal Revenue Code (Code) were enacted
as part of the Miscellaneous Trade and
Technical Corrections Act of 1999 (Pub-
lic Law 106–36) and are effective for trans-

fers after October 18, 1998. Section 357(d)
provides rules for determining the amount
of liability treated as assumed for pur-
poses of sections 357, 358(d), 358(h),
362(d), 368(a)(1)(C), and 368(a)(2)(B). Sec-
tion 357(d) was enacted to clarify the
amount of liability treated as assumed where
multiple assets secure a single liability and
some, but not all, of those assets are trans-
ferred to a transferee corporation. Section
362(d) was enacted to clarify and limit the
amount of the transferee’s basis in the trans-
ferred property in certain cases. The leg-
islative history of sections 357(d) and 362(d)
indicates that Congress was concerned that
if multiple transferees were treated as as-
suming the same liability, taxpayers might
assert that the basis of multiple assets re-
flects the assumption of the same liabil-
ity, resulting in assets having a basis in
excess of their value and, thus, excessive
depreciation deductions and mismeasure-
ment of income. Section 357(d) was in-
tended to eliminate the uncertainty of the
tax treatment for such liabilities and to pre-
scribe the tax treatment of such liabilities
in a manner that better reflects the under-
lying economics of the transfer. The leg-
islative history of section 357(d) also reflects
that Congress intended to eliminate the dis-
tinction between the assumption of a li-
ability and the acquisition of an asset that
is subject to a liability. See S. Rep. No.
106–2 at 75 (1999).

Section 357(d)(1)(A) provides that, ex-
cept as provided in regulations, a recourse
liability will be treated as assumed if the
transferee has agreed, and is expected, to
satisfy it, regardless of whether the trans-
feror is relieved of the liability. In addi-
tion, section 357(d)(1)(B) provides that a
nonrecourse liability is treated as assumed
by the transferee of any asset subject to such
liability. Section 357(d)(2), however, re-
duces the amount of nonrecourse liability
treated as assumed pursuant to section
357(d)(1)(B) by the lesser of (1) the amount
of such liability that the owner of assets not
transferred to the transferee and also sub-
ject to such liability has agreed, and is ex-
pected, to satisfy or (2) the fair market value
of such other assets (determined without re-
gard to section 7701(g)). Section 357(d)(3)
directs the Secretary to prescribe such regu-
lations as may be necessary to carry out the
purposes of sections 357(d) and 362(d), and
to prescribe regulations providing that the
manner in which a liability is treated as as-
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