
disclosure of IRS records or information,
setting forth—

(1) A brief description of the parties to
and subject matter of the proceeding and
the issues;

(2) A summary of the testimony, IRS
records or information sought, the rele-
vance to the proceeding, and the estimated
volume of IRS records involved;

(3) The time that will be required to
present the testimony (on both direct and
cross examination);

(4) Whether any of the IRS records or
information is a return or is return infor-
mation (as defined in section 6103(b) of
the Internal Revenue Code (Code)), or tax
convention information (as defined in sec-
tion 6105(c)(1) of the Code), and the statu-
tory authority for the disclosure of such re-
turn or return information (and, if no con-
sent to disclose pursuant to section 6103(c)
of the Code accompanies the request or de-
mand, the reason such consent is not nec-
essary);

(5) Whether a declaration of an IRS of-
ficer, employee or contractor under penal-
ties of perjury pursuant to 28 U.S.C. 1746
would suffice in lieu of deposition or trial
testimony;

(6) Whether de
mony is necessary
authenticated under
idence and p

(7) Whether IRS r
are available from o

(8) A statement t
mand allows a reas
at least fifteen bu
ance.

(b) Permissible
The requirement of
in paragraph (a) of
waived by the a
cause.

§301.9000–6 Exam

The following
the provisions of §
301.9000–5:

Example 1. A ta
court for malpractice in
tioner’s preparation of a
The taxpayer subpoenas
concerning the IRS empl
taxpayer’s federal incom
provides the statement
This is a non-IRS matter.
would be required for t
such testimony. (In add

be required to execute an appropriate consent un-
der section 6103(c) of the Internal Revenue Code
(Code)). The IRS generally opposes an IRS officer’s,
employee’s or contractor’s appearance in such cases
because the IRS is a disinterested party with respect
to the dispute and would consider the commitment of
resources to comply with the subpoena inappropriate.

Example 2. In a state judicial proceeding con-
cerning child support, the child’s custodial parent
subpoenas for a deposition an Internal Revenue
Service (IRS) agent who is examining certain of the
non-custodial parent’s post-divorce federal income
tax returns. This is a non-IRS matter. The custodial
parent submits with the subpoena the statement
required by §301.9000–5 stating as the reason for
the lack of taxpayer consent to disclosure that the
non-custodial parent has refused to provide the con-
sent. (Both a consent from the taxpayer complying
with section 6103(c) and a testimony authorization
would be required prior to the IRS agent testifying
at the deposition.) Should taxpayer consent be
obtained, where appropriate, the IRS may provide a
declaration and/or certified return information of the
taxpayer. A deposition would be unnecessary under
the circumstances.

Example 3. The chairperson of a congressional
committee requests the appearance of an IRS em-
ployee before the committee and committee staff to
submit to questioning by committee staff concern-
ing the procedures for processing federal employ-
ment tax returns. This is an IRS congressional mat-
ter. Even though questioning would not involve the
disclosure of returns or return information, the ques-
tioning would involve the disclosure of IRS records

Example 6. A state assistant attorney general, act-
ing in accordance with a recommendation from his
state’s department of revenue, is prosecuting a tax-
payer under a state criminal law proscribing the inten-
tional failure to file a state income tax return. The as-
sistant attorney general serves an IRS employee with
a subpoena to testify concerning the taxpayer’s fed-
eral income tax return filing history. This is a non-IRS
matter. This is also a state judicial proceeding per-
taining to tax administration within the meaning of
section 6103(h)(4) and (b)(4). As such, the proce-
dures of section 6103(h)(4) apply. A testimony au-
thorization would be required for the testimony de-
mand in the subpoena.

Example 7. A former IRS revenue agent is re-
quested to testify in a divorce proceeding. The re-
quest seeks testimony explaining the meaning of en-
tries appearing on one of the parties’ transcript of ac-
count which is already in the possession of the parties.
This is a non-IRS matter. No testimony authoriza-
tion is required because the testimony requested from
the former IRS employee involves general knowledge
gained while the former IRS revenue agent was em-
ployed with the IRS.

§301.9000–7 Effective date.

The provisions of §§301.9000–1
through 301.9000–6 apply to any request
or demand for IRS records or information
received by any IRS officer, employee or
contractor on or after the date of publi-
cation of the Treasury decision adopting

Notice of Proposed Rulemaking
by Cross Reference to Temporary
Regulations

Authority to Charge Fees for
Furnishing Copies of Exempt
Organizations’ Material Open
to Public Inspection Under IRC
§6104

REG–142538–02

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemak-
ing by cross reference to temporary regu-
lations.

September 22, 2003 590 2003-38 I.R.B.



SUMMARY: In this issue of the Bulletin,
the IRS is issuing temporary regulations
(T.D. 9070) relating to fees for copies of
exempt organizations’ material available
to the public under section 6104 of the In-
ternal Revenue Code (Code). The text of
the temporary regulations also serves as
the text of the proposed regulations.

DATES: Written and electronic comments
and requests for a public hearing must be
received by November 13, 2003.

ADDRESSES: Send submissions to
CC:PA:RU (REG–142538–02), Room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
D.C. 20044. Submissions may be deliv-
ered Monday through Friday between the
hours of 8 a.m. and 5 p.m. to CC:PA:RU
(REG–142538–02), Courier’s Desk, In-
ternal Revenue Service, 1111 Constitution
Avenue, N.W., Washington, D.C. Alter-
natively, taxpayers may submit electronic
comments directly to the IRS internet site
at: www.irs.gov/regs.

FOR FURTHER INFORMATION
CONTACT: Sarah Tate, 202–622–4590
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The IRS’ obligation under section 6104
of the Code to make certain information
open to public inspection is satisfied by
making the information available to the
public at such times and places as the IRS
shall reasonably prescribe. The existing
regulations provide that copies of the in-
formation that the IRS must make open
to public inspection shall be available
to members of the public upon written
request. Currently, §301.6104(a)–6(d)
provides that the IRS will charge a “fee”
for copies of material available to the pub-
lic under section 6104(a)(1) of the Code,
including approved applications for recog-
nition of tax-exempt status and supporting
papers. Currently, §301.6104(b)–1(d)(4)
provides that the Commissioner of Internal
Revenue (Commissioner) may prescribe
a “reasonable fee” for copies of mate-
rial available to the public under section
6104(b) of the Code, including certain
information furnished on exempt organi-
zation annual information returns.

This notice of proposed rulemaking
amends the existing regulations to clarify
that any fee assessed by the IRS in the
exercise of its discretion, whether in the
case of requests for photocopies, or for
special media (e.g., computer printouts,
transcripts, CD-ROM reproductions),
shall be no more than the fee that would be
assessed under the fee schedule promul-
gated pursuant to section (a)(4)(A)(i) of
the Freedom of Information Act (FOIA),
5 U.S.C. §552(a)(4)(A)(i), by the Com-
missioner from time to time (the “IRS’
FOIA fee schedule”). For paper copies,
the IRS’ FOIA fee schedule, at 26 CFR
§601.702(f)(3)(iv), grants the first 100
pages free of charge to requesters other
than commercial use requesters, but
otherwise sets a per-page copying fee ap-
plicable to all requesters. The IRS’ FOIA
fee schedule, at 26 CFR §601.702(f)(5),
authorizes fees based on the actual cost
of non-paper products, such as computer
disks.

Currently, §301.6104(d)–1(d)(3)(i)
provides that an exempt organization re-
quired to furnish copies to a requester
may charge a copying fee corresponding
to that which the IRS may charge. This
notice of proposed rulemaking amends
the existing regulations to make clear that
an exempt organization may charge the
applicable per-page copying fee under
the IRS’ FOIA fee schedule. An exempt
organization need not provide the first 100
pages of copies free of charge to requesters
other than commercial use requesters as
the IRS does.

Through December 18, 2002, the IRS’
FOIA fee schedule set fees of $1.00 for
the first page and $.15 for each sub-
sequent page of exempt organization
returns and related documents. 26 CFR
§601.702(f)(5)(iv)(B). Effective Decem-
ber 19, 2002, the fees are to be established
by the Commissioner from time to time.
26 CFR §601.702(f) as updated at 67 FR
69673, 69682. Currently, the Commis-
sioner has established fees of $.20 per
page, up to 81/2 by 14 inches, made by
photocopy or similar process, and actual
cost for other types of duplication. 31
CFR §1.7(g)(1)(i), (ii) and (iii).

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a significant

regulatory action as defined in Executive
Order 12866. Therefore, a regulatory as-
sessment is not required. It has also been
determined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C. chap-
ter 5) does not apply to these regulations,
and because these regulations do not im-
pose a collection of information on small
entities, the Regulatory Flexibility Act (5
U.S.C. chapter 6) does not apply. Pursuant
to section 7805(f) of the Code, this notice
of proposed rulemaking will be submitted
to the Chief Counsel of the Small Business
Administration for comment on its impact
on small businesses.

Comments and Request for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, the IRS will
consider any electronic or written com-
ments (a signed original and eight (8)
copies) that the IRS timely receives. All
comments will be available for public
inspection and copying. A public hearing
may be scheduled if requested in writing
by a person who timely submits written
comments. If a public hearing is sched-
uled, notice of the date, time, and place
for the hearing will be published in the
Federal Register.

Drafting Information

The principal author of this notice of
proposed rulemaking is Sarah Tate, Office
of the Associate Chief Counsel (Procedure
& Administration), Disclosure & Privacy
Law Division.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is pro-
posed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Para. 1. The authority citation for part
301 is amended by adding entries in nu-
merical order to read as follows:

Authority: 26 U.S.C. §7805 * * *
Section 301.6104(a)–6(d) is also issued

under 5 U.S.C. §552
Section 301.6104(b)–1(d)(4) is also is-

sued under 5 U.S.C. §552
Section 301.6104(d)–1(d)(3)(i) is also

issued under 5 U.S.C. §552 * * *
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Par. 2. In §301.6104(a)–6(d), the fourth
sentence is amended as follows:

[The text of this proposed revision is the
same as the text of §301.6104(a)–6(d)–T
published elsewhere in this issue of the
Bulletin].

Par. 3. In §301.6104(b)–1(d)(4), the
last sentence is amended as follows:

[The text of this proposed re-
vision is the same as the text of
§301.6104(b)–1(d)(4)–T published else-
where in this issue of the Bulletin].

Par. 4. In §301.6104(d)–1(d)(3)(i), the
second sentence is amended as follows:

[The text of this proposed re-
vision is the same as the text of
§301.6104(d)–1(d)(3)(i)–T published
elsewhere in this issue of the Bulletin].

Robert E. Wenzel,
Deputy Commissioner of

Internal Revenue.

(Filed by the Office of the Federal Register on July 8, 2003,
8:45 a.m., and published in the issue of the Federal Register
for July 9, 2003, 68 F.R. 40849)
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