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AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemak-
ing.

SUMMARY: This document contains pro-
posed regulations relating to the defini-
tion of toll telephone service for purposes
of the communications excise tax. These
regulations affect providers and purchas-
ers of communications services.

DATES: Written and electronic comments
and requests for a public hearing must be
received by June 30, 2003.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG–141097–02), room 5226,
Internal Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC 20044.
Submissions may be hand delivered Mon-
day through Friday between the hours of
8 a.m. and 5 p.m. to: CC:ITA:RU (REG–
141097–02), Courier’s Desk, Internal Rev-
enue Service, 1111 Constitution Avenue,
NW, Washington, DC. Alternatively, tax-
payers may submit electronic comments di-
rectly to the IRS Internet site at
www.irs.gov/regs.

FOR FURTHER INFORMATION CON-
TACT: Concerning submissions, LaNita
Van Dyke, (202) 622–7180; concerning the
regulations, Cynthia McGreevy (202) 622–
3130 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Facilities and Services
Excise Tax Regulations (26 CFR part 49)
relating to the definition of toll telephone
service.

Section 4251 imposes tax on amounts
paid for certain communications services,
including local and toll telephone service.
Section 4252(b)(1) provides that toll tele-
phone service means a telephonic quality
communication for which there is a toll
charge that varies in amount with the dis-
tance and elapsed transmission time of each
individual communication.

Section 4252(b)(1), as enacted in 1965,
describes the long distance telephone ser-
vice sold to residential and most business
subscribers under the 1965 Federal Com-
munications Commission rules. At that time,
the charge for a long distance telephone call
increased as the duration of the call in-
creased and generally increased as the dis-
tance between the originating telephone
station and the terminating telephone sta-
tion increased. By the late 1990’s, most car-
riers had moved toward a fee structure that
includes a flat per-minute rate for domes-
tic calls.

In 1979, the Treasury Department pub-
lished Rev. Rul. 79–404, 1979–2 C.B. 382,
which stands for the principle that a long
distance telephone call for which the charge
varies with elapsed transmission time but
not with distance is toll telephone service
described in section 4252(b)(1).

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Ex-
ecutive Order 12866. Therefore, a regulatory
assessment is not required. It also has been
determined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C. chap-
ter 5) does not apply to these regulations
and, because these regulations do not im-
pose on small entities a collection of in-
formation requirement, the Regulatory
Flexibility Act (5 U.S.C. chapter 6) does not
apply. Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to sec-
tion 7805(f) of the Internal Revenue Code,
this notice of proposed rulemaking will be
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administra-
tion for comment on its impact on small
business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written and electronic
comments that are submitted timely to the
IRS. The IRS and Treasury Department spe-
cifically request comments on the clarity of
the proposed regulations and how they may
be made easier to understand. All com-
ments will be available for public inspec-
tion and copying. A public hearing may be
scheduled if requested in writing by any
person that timely submits written com-
ments. If a public hearing is scheduled, no-
tice of the date, time, and place for the
hearing will be published in the Federal
Register.

Drafting Information

The principal author of these regula-
tions is Cynthia McGreevy, Office of As-
sociate Chief Counsel (Passthroughs and
Special Industries). However, other per-
sonnel from the IRS and Treasury Depart-
ment participated in their development.

* * * * *

Proposed Amendments to the Regula-
tions

Accordingly, 26 CFR part 49 is pro-
posed to be amended as follows:

PART 49—FACILITIES AND
SERVICES EXCISE TAXES

1. The authority citation for part 49 con-
tinues to read in part as follows:

Authority: 26 U.S.C. 7805. * * *
2. Section 49.4252–0 is added to read as

follows:

§49.4252–0 Section 4252(b)(1); distance
sensitivity.

(a) In general. For a communications
service to constitute toll telephone ser-
vice described in section 4252(b)(1), the
charge for the service need not vary with
the distance of each individual communi-
cation.
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(b) Effective date. This section applies
to amounts paid on and after the date of
publication of these regulations in the Fed-
eral Register as final regulations.

David A. Mader,
Assistant Deputy Commissioner of

Internal Revenue.

(Filed by the Office of the Federal Register on March 31, 2003,
and published in the issue of the Federal Register for April
1, 2003, 68 F.R. 15690)

Guidance Under Section
1502; Suspension of Losses
on Certain Stock Dispositions;
Correction

Announcement 2003–23

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Corrections to final and tempo-
rary regulations.

SUMMARY: This document corrects fi-
nal and temporary regulations (T.D. 9048,
2003–13 I.R.B. 644 [68 FR 12287]) pub-
lished in the Federal Register on March
14, 2003. The final and temporary regula-
tions redetermine the basis of stock of a
subsidiary member of a consolidated group
immediately prior to certain transfers of
such stock and certain deconsolidations of
a subsidiary member and also suspend cer-
tain losses recognized on the disposition of
stock of a subsidiary member.

DATES: This document is effective on
March 14, 2003.

FOR FURTHER INFORMATION CON-
TACT: Aimee K. Meacham, (202) 622–
7530 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final and temporary regulations that
are the subject of these corrections are un-
der section 1502 of the Internal Revenue
Code.

Need for Correction

As published, the final and temporary
regulations contain errors that may prove

to be misleading and are in need of clari-
fication. In particular, this document sup-
plies text omitted from §1.1502–
35T(b)(3)(i)(C) and (b)(3)(ii)(C), and
clarifies §1.1502–35T(f)(1). In addition, the
final and temporary regulations inadvert-
ently removed the text for §§1.1502–
21T(b)(3)(ii)(C) and 1.1502–32T(b)(4)(v).
The missing text is supplied.

Correction of Publication

Accordingly, the publication of the fi-
nal and temporary regulations (T.D. 9048)
that were the subject of FR Doc. 03–6119,
is corrected as follows:

1. On page 12288, column 3, second full
paragraph, in the preamble under the para-
graph heading “Basis Reduction Rule for
Worthless Stock and Stock of a Subsid-
iary With No Separate Return Year”, sec-
ond full paragraph, lines 17 and 18 from
the bottom of the paragraph, the language
“as expired, but not as absorbed by the
group, as of the beginning of the group’s”
is corrected to read “as expired, but not as
a noncapital, nondeductible expense for pur-
poses of §1.1502–32,” .

2. On page 12291, column 2, §1.1502–
21T, paragraphs (b)(2) through (b)(3)(iv) is
corrected to read as follows:

§1.1502–21T Net operating losses
(temporary).

* * * * *
(b)(2) through (b)(3)(ii)(B) [Reserved].

For further guidance, see §1.1502–21(b)(2)
through (b)(3)(ii)(B).

(b)(3)(ii)(C) Partial waiver of carry-
back period for 2001 and 2002 losses—
(1) Application. The acquiring group may
make the elections described in paragraphs
(b)(3)(ii)(C)(2) and (3) of this section with
respect to an acquired member or mem-
bers only if it did not file a valid election
described in §1.1502–21(b)(3)(ii)(B) with
respect to such acquired member or mem-
bers on or before May 31, 2002.

(2) Partial waiver of entire pre-
acquisition carryback period. If one or more
members of a consolidated group become
members of another consolidated group af-
ter June 25, 1999, then, with respect to all
consolidated net operating losses attribut-
able to the member for the taxable year end-
ing during either 2001 or 2002, or both, the
acquiring group may make an irrevocable
election to relinquish the portion of the car-

ryback period for such losses for which the
corporation was a member of another group,
provided that any other corporation join-
ing the acquiring group that was affili-
ated with the member immediately before
it joined the acquiring group is also in-
cluded in the waiver and that the condi-
tions of this paragraph are satisfied. The
acquiring group cannot make the election
described in this paragraph with respect to
any consolidated net operating losses aris-
ing in a particular taxable year if any car-
ryback is claimed, as provided in paragraph
(b)(3)(ii)(C)(4) of this section, with re-
spect to any such losses on a return or other
filing by a group of which the acquired
member was previously a member and such
claim is filed on or before the date the elec-
tion described in this paragraph is filed. The
election must be made in a separate state-
ment entitled “THIS IS AN ELEC-
TION UNDER SECTION 1.1502–21T
(b)(3)(ii)(C)(2) TO WAIVE THE PRE- [in-
sert first day of the first taxable year for
which the member (or members) was a
member of the acquiring group] CARRY-
BACK PERIOD FOR THE CNOLS AT-
TRIBUTABLE TO THE [insert taxable year
of losses] TAXABLE YEAR(S) OF [in-
sert names and employer identification num-
bers of members].” Such statement must be
filed as provided in paragraph
(b)(3)(ii)(C)(5) of this section.

(3) Partial waiver of pre-acquisition ex-
tended carryback period. If one or more
members of a consolidated group become
members of another consolidated group,
then, with respect to all consolidated net op-
erating losses attributable to the member for
the taxable year ending during either 2001
or 2002, or both, the acquiring group may
make an irrevocable election to relinquish
the portion of the carryback period for such
losses for which the corporation was a
member of another group to the extent that
such carryback period includes one or more
taxable years that are prior to the taxable
year that is 2 taxable years preceding the
taxable year of the loss, provided that any
other corporation joining the acquiring
group that was affiliated with the mem-
ber immediately before it joined the ac-
quiring group is also included in the waiver
and that the conditions of this paragraph are
satisfied. The acquiring group cannot make
the election described in this paragraph with
respect to any consolidated net operating
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