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Applicable Date Under § 645
With Respect to Trusts and
Estates of Decedents Dying
Before December 24, 2002

Notice 2003–33
This notice provides guidance regard-

ing the determination of the applicable date
that terminates the election period under
§ 645 of the Internal Revenue Code for
trusts and estates of decedents dying be-
fore December 24, 2002.

Section 645 provides that a qualified re-
vocable trust may elect to be treated and
taxed for purposes of subtitle A of the Code
as part of an estate (and not as a separate
trust) for all taxable years of the estate end-
ing after the date of the decedent’s death
and before the applicable date. Section
1.645–1(f)(1) of the Income Tax Regula-
tions provides that the § 645 election pe-
riod begins on the date of the decedent’s
death and terminates on the earlier of the
day on which both the electing trust and re-
lated estate, if any, have distributed all their
assets, or the day before the applicable date.

Section 645(b)(2) provides that the “ap-
plicable date” is — (A) if no federal es-
tate tax return is required to be filed, the
date which is 2 years after the date of the
decedent’s death, and (B) if a federal es-
tate tax return is required to be filed, the
date that is 6 months after the date of fi-
nal determination of liability for the es-
tate tax.

Under proposed regulations for § 645
published on December 18, 2000 (REG–
106542–98, 2001–5 I.R.B. 473 [79015]), the
applicable date, if a federal estate tax re-
turn is required to be filed, is the day that
is 6 months after the date of final deter-
mination of liability for estate tax. The date
of final determination of liability is the day
on which the first of a series of events oc-
curs. One of those events is the issuance of
an estate tax closing letter, unless a claim
for refund with respect to the estate tax is
filed within 6 months after the issuance of
the letter. Thus, under the proposed regu-
lations, if the closing letter determines the
date of final determination of liability, the
applicable date is the date that is 6 months
after the date that the closing letter is is-
sued.

When the regulations were issued as fi-
nal regulations on December 24, 2002, (T.D.

9032, 2003–7 I.R.B. 471 [78371]), the ap-
plicable date was changed for those situ-
ations in which a federal estate tax return
is required to be filed. Section 1.645–
1(f)(2)(ii) provides that the applicable date
is the later of the day that is 2 years after
the date of the decedent’s death or the day
that is 6 months after the date of final de-
termination of liability for estate tax.

Further, under the final regulations, if the
issuance of the closing letter triggers the
date of final determination of liability, the
date of final determination is the date that
is 6 months after the date the closing let-
ter is issued, rather than the date the clos-
ing letter is issued as provided in the
proposed regulations. Thus, under the fi-
nal regulations, if the closing letter trig-
gers the date of final determination of
liability, the applicable date (that is, 6
months after the date of final determina-
tion of liability) is the date that is 12 months
after the date that the closing letter is is-
sued.

Section 1.645–1(j) of the final regula-
tions provides that §1.645–1(f)(2)(ii) is ef-
fective for trusts and estates of decedents
dying on or after December 24, 2002. The
preamble to the final regulations provides
that trusts and estates of decedents dying
before December 24, 2002, may follow cer-
tain provisions of the final regulations, but
§ 1.645–1(f)(2)(ii) is not included in those
provisions.

The Internal Revenue Service has re-
ceived several requests that trusts and es-
tates of decedents dying before December
24, 2002, be permitted to rely on § 1.645–
1(f)(2)(ii) of the final regulations to deter-
mine the applicable date that terminates the
election period. Accordingly, provided that
a Form 1041, U.S. Income Tax Return for
Estates and Trusts, has not been filed treat-
ing the § 645 election period as termi-
nated, trusts and estates of decedents dying
before December 24, 2002, may rely on
§ 1.645–1(f)(2)(ii) of the final regulations
to determine the applicable date.

The principal author of this notice is
Faith Colson of the Office of Associate
Chief Counsel (Passthroughs and Special In-
dustries). For further information regard-
ing this notice, contact Faith Colson at (202)
622–3060 (not a toll-free call).

Offshore Entities Investing in
Hedge Funds

Notice 2003–34

I. PURPOSE

Treasury and the Internal Revenue Ser-
vice have become aware of arrangements,
described below, that are being used by tax-
payers to defer recognition of ordinary in-
come or to characterize ordinary income as
a capital gain. The arrangements involve an
investment in a purported insurance com-
pany that is organized offshore which in-
vests in hedge funds or investments in
which hedge funds typically invest. This no-
tice alerts taxpayers and their representa-
tives that these arrangements often do not
generate the claimed federal tax benefits.

II. BACKGROUND

The typical arrangement involves a
Stakeholder, subject to U.S. income taxa-
tion, investing (directly or indirectly) in the
equity of an enterprise (“FC”), usually a
corporation organized outside the United
States. FC is organized as an insurance
company and complies with the applicable
local laws regulating insurance compa-
nies.

FC issues “insurance or annuity con-
tracts” or contracts to “reinsure” risks un-
derwritten by insurance companies. Some
of the contracts do not cover insurance risks.
Other contracts significantly limit the risks
assumed by FC through the use of retro-
spective rating arrangements, unrealisti-
cally low policy limits, finite risk
transactions, or other similar devices.

FC’s actual insurance activities, if any,
are relatively small compared to its invest-
ment activities. FC invests its capital and
the amounts it receives as consideration for
its “insurance” contracts in, among other
things, hedge funds or investments in which
hedge funds typically invest. As a result,
FC’s portfolio generates investment re-
turns that substantially exceed the needs of
FC’s “insurance” business. FC generally
does not currently distribute these earn-
ings to Stakeholder.

Stakeholder takes the position that FC
is an insurance company engaged in the ac-
tive conduct of an insurance business and
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