
a non-PFIC separate 10/50 dividend bas-
ket in a pre-2003 taxable year, income in
the loss basket subsequently earned in post-
2002 taxable years will be recaptured as in-
come in the single 10/50 dividend basket.
Recapturing SLL accounts that originally
offset income in separate 10/50 dividend
baskets as income in the single 10/50 divi-
dend basket is consistent with the rule (dis-
cussed in Part V, above) permitting
taxpayers to carry over excess credits from
separate 10/50 dividend baskets into the
single 10/50 dividend basket. For example,
assume a general basket SLL offset in-
come in a separate 10/50 dividend bas-
ket. In such a case, any excess credits in
that separate 10/50 basket will carry over
to the single 10/50 dividend basket, and
general basket income in a post-2002 tax-
able year will be recharacterized as in-
come in the single 10/50 dividend basket.

VII. TREATMENT OF SEPARATE 10/50
DIVIDEND BASKETS MAINTAINED AT
THE CFC LEVEL

Where a CFC has non-PFIC separate
10/50 dividend baskets containing earn-
ings and deficits accumulated in pre-2003
taxable years, the regulations will require,
as a general rule, that the earnings and defi-
cits be consolidated in and form the open-
ing balance of the earnings pool of the
single 10/50 dividend basket beginning in
the CFC’s first U.S. post-2002 taxable year.
The pools of post-1986 foreign income
taxes in the non-PFIC separate 10/50 divi-
dend baskets similarly will be consoli-
dated in the post-1986 foreign income taxes
pool of the single 10/50 dividend basket.
However, a separate 10/50 dividend bas-
ket containing non-look-through earnings
of the CFC accumulated in periods prior to
becoming a CFC will not be consolidated.
These earnings will be treated as earn-
ings in the non-look-through pool of post-
1986 undistributed earnings, which are
deemed distributed only after distribu-
tions exhaust the post-1986 look-through
pools, which include the earnings in the
pool of the post-2002 single 10/50 divi-
dend basket. See § 1.904–4(g)(3)(i)(B).

The regulations also will provide an ex-
ception from the general rule combining
earnings and deficits and foreign income
taxes where a CFC has an accumulated
deficit in a separate 10/50 dividend bas-
ket with respect to stock in a foreign cor-
poration that is no longer a member of a

qualified group that includes the CFC. Trea-
sury and the Service were concerned that
requiring consolidation in this case could
result in a large deficit in the single 10/50
dividend basket for some CFCs. Treasury
and the Service also believe it is appropri-
ate in this situation to simplify the gen-
eral rule requiring the ratable allocation of
deficits in determining deemed-paid taxes
in connection with distributions or inclu-
sions. See § 1.960–1(i)(4). Accordingly, the
regulations will provide that where a CFC
has a deficit in a separate 10/50 dividend
basket with respect to stock in a foreign cor-
poration that is not a member of a quali-
fied group that includes the CFC on
December 20, 2002 (or is not a qualified
group member on the first day of the CFC’s
first post-2002 taxable year pursuant to a
binding contract in effect on December 20,
2002), the deficit in the separate 10/50 divi-
dend basket will not be consolidated in the
opening balance of the CFC’s single 10/50
dividend basket. Instead, the deficit will be
allocated to reduce post-1986 undistrib-
uted earnings in the CFC’s other baskets
(ratably on the basis of accumulated earn-
ings in the other baskets as of the first day
of the CFC’s first post-2002 taxable year),
and the deficit will be permanently re-
duced to zero. In pre-2003 taxable years,
only dividend income from the same 10/50
corporation could eliminate the deficit in the
separate 10/50 dividend basket, so that if
the 10/50 corporation was no longer a mem-
ber of the same qualified group as the CFC,
the CFC would not have any additional
earnings in that basket out of which to pay
a dividend, and its U.S. shareholder there-
fore would be ineligible to claim an indi-
rect credit with respect to any foreign taxes
in the deficit basket. See § 1.902–1(b)(4).
Accordingly, any foreign taxes in the sepa-
rate 10/50 dividend basket will remain in
that basket, and a qualifying shareholder of
the CFC generally will not be eligible to
claim an indirect credit for these taxes.

VIII. EFFECTIVE DATE

Regulations to be issued relating to the
guidance set forth in this notice will be ef-
fective for taxable years beginning after De-
cember 31, 2002. Until such regulations are
issued, taxpayers may rely on this notice.

IX. REQUEST FOR COMMENTS AND
CONTACT INFORMATION

Treasury and the Service request com-
ments on the rules described in this no-
tice and any additional issues that should
be addressed by regulations. Written com-
ments may be submitted to the Office of
Associate Chief Counsel (International),
Attention: Ginny Chung (Notice 2003–
5), room 4555, CC:INTL:Br3, Internal Rev-
enue Service, 1111 Constitution Avenue,
NW, Washington, DC 20224. Alternatively,
taxpayers may submit comments electroni-
cally to Notice.Comments@m1.irscounsel.
treas.gov. Comments will be available for
public inspection and copying. Treasury and
the IRS request comments by February 18,
2003. For further information regarding this
notice, contact Ginny Chung of the Of-
fice of Associate Chief Counsel (Interna-
tional) at (202) 622–3850 (not a toll-free
call).

Extension of Relief Relating to
Application of
Nondiscrimination Rules for
Certain Governmental Plans

Notice 2003–6
I. PURPOSE

The Internal Revenue Service and the
Treasury intend to issue regulations that will
provide further guidance on the applica-
tion of the nondiscrimination requirements
of the Internal Revenue Code for govern-
mental plans within the meaning of
§ 414(d), other than for plans of State and
local governments or political subdivi-
sions, agencies or instrumentalities thereof.
It is anticipated that these regulations will
provide that such governmental plans will
be deemed to satisfy §§ 401(a)(4),
401(a)(26), 401(k)(3), and 401(m) of the
Code until the first day of the first plan year
beginning on or after the date final regu-
lations are issued. In addition, this notice
requests comments on how the nondis-
crimination requirements should be ap-
plied to such governmental plans under
these regulations.

II. BACKGROUND

Section 414(d) of the Code provides that
the term “governmental plan” means a plan
established and maintained for its employ-
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ees by the government of the United States,
by the government of any State or politi-
cal subdivision thereof, or by any agency
or instrumentality of any of the forego-
ing. The term “governmental plan” also in-
cludes any plan to which the Railroad
Retirement Act of 1935 or 1937 (the “Act”)
applies and which is financed by contri-
butions under that Act, and any plan of an
international organization which is ex-
empt from taxation by reason of the Inter-
national Organizations Immunities Act (59
Stat. 669).

Section 1505 of the Taxpayer Relief Act
of 1997 (“TRA ’97”) generally provides that
the nondiscrimination rules do not apply to
State and local governmental plans. In par-
ticular, § 1505 of TRA ’97 amended the
Code to provide that §§ 401(a)(3),
401(a)(4), and 401(a)(26) shall not apply to
such plans. Section 1505 of TRA ’97
amended § 401(k) of the Code to provide
that State and local governmental plans shall
be treated as meeting the requirements of
§ 401(k)(3). In addition, § 1505(a)(3) of
TRA ’97 amended § 410(c) of the Code to
provide that governmental plans shall be
treated as meeting the requirements of § 410
for purposes of § 401(a). This amendment
to § 410(c), by its terms, is not limited to
State and local governmental plans but ap-
plies to all governmental plans within the
meaning of § 414(d).

Notice 2001–46, 2001–2 C.B. 122, pro-
vided that governmental plans, other than

plans maintained by State or local govern-
ments or political subdivisions or instru-
mentalities thereof, would be deemed to
satisfy §§ 401(a)(4), 401(a)(26), 401(k)(3),
and 401(m) of the Internal Revenue Code
until the first day of the first plan year be-
ginning on or after January 1, 2003. No-
tice 2001–46 also provided that the
regulations relating to these provisions
would not apply until plan years begin-
ning on or after that date.

III. EXTENSION OF RELIEF
RELATING TO APPLICATION OF
NONDISCRIMINATION RULES
FOR CERTAIN GOVERNMENTAL
PLANS

It is anticipated that future regulations
will provide that governmental plans within
the meaning of § 414(d), other than those
maintained by State or local governments
or political subdivisions, agencies or in-
strumentalities thereof, shall be treated as
satisfying the requirements of §§ 401(a)(4),
401(a)(26), 401(k)(3), and 401(m) until the
first day of the first plan year beginning on
or after the date final regulations describ-
ing the application of these provisions to
such plans are issued.

IV. REQUEST FOR COMMENTS

The Service and Treasury request com-
ments on how the nondiscrimination re-
quirements described above should be
applied to governmental plans within the

meaning of § 414(d) other than those main-
tained by State or local governments or po-
litical subdivisions, agencies or
instrumentalities thereof. Comments should
be submitted by February 28, 2003, to
CC:ITA:RU (Notice 2003–6), Room 5226,
Internal Revenue Service, POB 7604 Ben
Franklin Station, Washington, D.C. 20044.
Comments may be hand-delivered between
the hours of 8 a.m. and 4 p.m., Monday
through Friday to CC:ITA:RU (Notice
2003–6), Courier’s Desk, Internal Rev-
enue Service, 1111 Constitution Ave., NW,
Washington D.C. Alternatively, comments
may be submitted via the Internet at
Notice.Comments@irscounsel.treas.gov. All
comments will be available for public in-
spection.

V. EFFECT ON OTHER
DOCUMENTS

Notice 2001–46 is modified.

DRAFTING INFORMATION

The principal author of this notice is
Diane S. Bloom of Employee Plans, Tax
Exempt and Government Entities Divi-
sion. For further information regarding this
notice, contact the Employee Plans tax-
payer assistance telephone service between
the hours of 8:00 a.m. and 6:30 p.m. East-
ern Time, Monday through Friday, by call-
ing (877) 829–5500 (a toll-free number).
Ms. Bloom may be reached at (202) 283–
9888 (not a toll-free number).
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