
liability to which the property received is
subject is not modified by regulation.

Pursuant to section 357(d)(1)(B), S1
would be treated as assuming the entire
$400 of the nonrecourse liability. That
amount, however, would be reduced by
$350 to $50 pursuant to section 357(d)(2).
Pursuant to the first rule described above,
immediately after the Year 1 transfer to S1,
$50 of the nonrecourse liability would no
longer be treated as a liability of P as a re-
sult of S1’s assumption of that amount. Pur-
suant to the second rule described above,
even though Asset B may be subject to the
$400 nonrecourse liability for purposes of
state law, S2 cannot be treated as assum-
ing more than $350 of the nonrecourse li-
ability, the amount of the nonrecourse
liability that is treated as a liability of P at
the time of the Year 2 transfer. In this ex-
ample, because P and S2 had no agree-
ment regarding the satisfaction of the
nonrecourse liability, S2 would be treated
as assuming $350 of the nonrecourse li-
ability.

E. Requirements of an Agreement to
Satisfy a Liability

The IRS and Treasury are considering
whether proposed rules should set forth the
requirements of an agreement between the
transferor and the transferee regarding which
party will satisfy a liability, and how such
an agreement must be evidenced.

F. Acts Constituting Satisfaction of a
Liability

The IRS and Treasury are also consid-
ering whether proposed rules should pro-
vide that, for purposes of determining
whether a person is expected to satisfy a li-
ability, such person’s expected payment (of
money or property, including property se-
curing the liability) to the creditor or to a
person indemnified with respect to the li-
ability will be considered. The IRS and
Treasury request comments regarding
whether an agreement to indemnify a per-
son with respect to a liability, and any other
agreement, should be treated as an agree-
ment to satisfy a liability.

G. Collateral Consequences of
Satisfaction of a Liability

The IRS and Treasury believe that, if a
liability is satisfied by a person other than
the person that the rules of section 357(d)

treat as having assumed the liability, the
consequences of such satisfaction are de-
termined under general federal income tax
principles. For example, the satisfaction may
be treated as a deemed payment that is char-
acterized as a capital contribution or a dis-
tribution. The IRS and Treasury are
considering proposing regulations confirm-
ing this result in the context of section
357(d).

H. Application of Principles of Section
357(d) Regulations in Other Contexts

As described above, section 357(d) was
designed to address the amount of a non-
recourse liability that is treated as assumed
by a transferee of property when multiple
properties secure the liability, but the trans-
feror either retains or transfers to other
transferees some of the property securing
the liability. The regulations under sec-
tion 1001 provide that the amount real-
ized in connection with a sale or other
disposition of property includes the amount
of liabilities from which the transferor is
discharged as a result of the sale or dispo-
sition. Section 1.1001–2(a)(1). The IRS and
Treasury request comments regarding
whether any differences in the amount of
liabilities treated as assumed are appropri-
ate for exchanges under section 1001 as op-
posed to exchanges under sections 351 and
361, or, alternatively, whether the rules
adopted under section 357 should also ap-
ply for purposes of computing amount re-
alized in transactions governed by section
1001.

In addition, section 7701(g) provides
that, for purposes of subtitle A of the Code,
in determining the amount of gain or loss
with respect to any property, the fair mar-
ket value of such property is treated as be-
ing not less than the amount of any
nonrecourse indebtedness to which such
property is subject. Comments are requested
regarding whether the rule of section
7701(g) should be consistent with those of
section 357(d) and the regulations there-
under.

Furthermore, as described above, the
rules of section 357(d) also apply to cer-
tain Code provisions that are not listed in
section 357(d), including section 1031,
which permits the nonrecognition of gain
or loss on certain exchanges of property of
like kind. The IRS and Treasury request
comments concerning whether the rules de-
scribed above should also apply for pur-

poses of these other provisions that
specifically invoke section 357(d) as well
as other provisions that do not specifi-
cally invoke section 357(d).

Finally, certain provisions of the Code,
including sections 304 and 336, continue
to distinguish between a liability assumed
and a liability to which property is sub-
ject. Given that the legislative history of sec-
tion 357 reflects that Congress intended to
eliminate the distinction between the as-
sumption of a liability and the acquisition
of an asset subject to a liability, the IRS and
Treasury are considering whether the pro-
posed rules should provide that, for pur-
poses of sections 304 and 336, and certain
other statutory provisions, property is trans-
ferred subject to a liability if and only if the
liability is assumed under the rules pro-
posed under section 357.

I. The Basis of Property Received in
Exchange for the Assumption of a
Liability

At this time, the IRS and Treasury are
not considering modifying section 362(d)
or displacing general federal income tax
principles that apply for purposes of de-
termining basis under section 1012, includ-
ing those principles set forth in Estate of
Franklin v. Commissioner, 544 F.2d 1045
(9th Cir. 1976). Nonetheless, the IRS and
Treasury invite comments regarding the ex-
tent to which those rules or principles
should be modified to reflect the proposal
of rules governing the amount of liability
treated as assumed in connection with a
transfer of property.

William D. Alexander,
Associate Chief Counsel (Corporate).

(Filed by the Office of the Federal Register on May 5, 2003,
8:45 a.m., and published in the issue of the Federal Regis-
ter for May 6, 2003, 68 F.R. 23931)

Correction to Tax Convention
in IRB 2003–17

Announcement 2003–38

Announcement 2003–21, Dutch Agree-
ment on Pension Funds, was inadvertently
put into Part IV, Items of General Inter-
est, instead of into Part II, Treaties and Tax
Legislation, in Bulletin 2003–17. This An-
nouncement will be moved to Part II when
Cumulative Bulletin 2003–1 is printed.
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