
IRA account balance and may roll it over
to an eligible retirement plan in accor-
dance with section 408(d)(3), regardless of
whether that employee may receive a dis-
tribution of any other plan benefits.

(5) Nondiscrimination. The availabil-
ity of a deemed IRA is not a benefit, right
or feature of the qualified employer plan un-
der §1.401(a)(4)–4 of the regulations.

(g) Disqualifying defects. If the quali-
fied employer plan fails to satisfy its quali-
fication requirements, either in form or in
operation, section 408(q) does not apply.
Accordingly, any account or annuity main-
tained under the plan as a deemed IRA is
not a deemed IRA, and its status as an IRA
will be determined by considering whether
the account or annuity satisfies the appli-
cable requirements of section 408 and 408A
(including the prohibition of commingling
under paragraph (a)(5) of section 408). Also,
if any of the deemed IRAs fail to satisfy
the applicable requirements of section 408
or 408A, section 408(q) does not apply and
the plan will fail to satisfy the plan’s quali-
fication requirements.

(h) Definitions. The following defini-
tions apply for purposes of this section:

(1) Qualified employer plan. A quali-
fied employer plan is a plan described in
section 401(a), an annuity plan described
in section 403(a), a section 403(b) plan, or
a governmental plan under section 457(b).

(2) Voluntary employee contribution. A
voluntary employee contribution is any con-
tribution (other than a mandatory contri-
bution within the meaning of section
411(c)(2)(C)) which is made by an indi-
vidual as an employee under a qualified em-
ployer plan that allows employees to elect
to make contributions to deemed IRAs and
with respect to which the individual has
designated the contribution as a contribu-
tion to which section 408(q) applies.

(i) Effective date. These regulations are
applicable beginning on or after August 1,
2003.

David A. Mader,
Assistant Deputy Commissioner

of Internal Revenue.

(Filed by the Office of the Federal Register on May 19, 2003,
8:45 a.m., and published in the issue of the Federal Regis-
ter for May 20, 2003, 68 F.R. 27493)

Liabilities Assumed in Certain
Transactions

Announcement 2003–37

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Advance notice of proposed rule-
making.

SUMMARY: The IRS and Treasury are
considering publishing a notice of pro-
posed rulemaking (REG–100818–01) pro-
posing rules regarding the amount of a
liability a transferee of property is treated
as assuming in connection with a transfer
of property and certain tax consequences
that result from the transferee’s assump-
tion of such a liability. This document de-
scribes and explains the issues that the IRS
and Treasury are considering addressing in
the notice of proposed rulemaking and the
rules that the IRS and Treasury might pro-
pose to address some of these issues. This
document also invites comments regard-
ing these issues and rules.

DATES: Written or electronic comments
must be received by August 4, 2003.

ADDRESSES: Send submissions to:
CC:PA:RU (REG–100818–01), room 5226,
Internal Revenue Service, POB 7604,
Ben Franklin Station, Washington, DC
20044. Submissions may be hand-delivered
Monday through Friday between the hours
of 8 a.m. and 5 p.m. to CC:PA:RU (REG–
100818–01), Courier’s Desk, Internal Rev-
enue Service, 1111 Constitution Avenue,
NW, Washington, DC. Alternatively, tax-
payers may submit comments electroni-
cally directly to the IRS Internet site at
www.irs.gov/regs.

FOR FURTHER INFORMATION CON-
TACT: Concerning the proposals, please
contact Douglas Bates, (202) 622–7550 (not
a toll-free number). Concerning submis-
sions, please contact Treena Garrett, (202)
622–7180 (not a toll-free number).

SUPPLEMENTARY INFORMATION

Background

Sections 357(d) and 362(d) of the In-
ternal Revenue Code (Code) were enacted
as part of the Miscellaneous Trade and
Technical Corrections Act of 1999 (Pub-
lic Law 106–36) and are effective for trans-

fers after October 18, 1998. Section 357(d)
provides rules for determining the amount
of liability treated as assumed for pur-
poses of sections 357, 358(d), 358(h),
362(d), 368(a)(1)(C), and 368(a)(2)(B). Sec-
tion 357(d) was enacted to clarify the
amount of liability treated as assumed where
multiple assets secure a single liability and
some, but not all, of those assets are trans-
ferred to a transferee corporation. Section
362(d) was enacted to clarify and limit the
amount of the transferee’s basis in the trans-
ferred property in certain cases. The leg-
islative history of sections 357(d) and 362(d)
indicates that Congress was concerned that
if multiple transferees were treated as as-
suming the same liability, taxpayers might
assert that the basis of multiple assets re-
flects the assumption of the same liabil-
ity, resulting in assets having a basis in
excess of their value and, thus, excessive
depreciation deductions and mismeasure-
ment of income. Section 357(d) was in-
tended to eliminate the uncertainty of the
tax treatment for such liabilities and to pre-
scribe the tax treatment of such liabilities
in a manner that better reflects the under-
lying economics of the transfer. The leg-
islative history of section 357(d) also reflects
that Congress intended to eliminate the dis-
tinction between the assumption of a li-
ability and the acquisition of an asset that
is subject to a liability. See S. Rep. No.
106–2 at 75 (1999).

Section 357(d)(1)(A) provides that, ex-
cept as provided in regulations, a recourse
liability will be treated as assumed if the
transferee has agreed, and is expected, to
satisfy it, regardless of whether the trans-
feror is relieved of the liability. In addi-
tion, section 357(d)(1)(B) provides that a
nonrecourse liability is treated as assumed
by the transferee of any asset subject to such
liability. Section 357(d)(2), however, re-
duces the amount of nonrecourse liability
treated as assumed pursuant to section
357(d)(1)(B) by the lesser of (1) the amount
of such liability that the owner of assets not
transferred to the transferee and also sub-
ject to such liability has agreed, and is ex-
pected, to satisfy or (2) the fair market value
of such other assets (determined without re-
gard to section 7701(g)). Section 357(d)(3)
directs the Secretary to prescribe such regu-
lations as may be necessary to carry out the
purposes of sections 357(d) and 362(d), and
to prescribe regulations providing that the
manner in which a liability is treated as as-
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sumed under section 357(d) is applied,
where appropriate, elsewhere in the Code.
The rules of section 357(d) apply to deter-
mine the amount of liability treated as as-
sumed for purposes of not only those Code
provisions listed in section 357(d), but also
certain other Code provisions, including sec-
tions 584 and 1031.

Section 362(d)(1) provides that in no
event will the basis of any property be in-
creased under section 362(a) or (b) above
the fair market value of such property (de-
termined without regard to section 7701(g))
by reason of any gain recognized to the
transferor as a result of the assumption of
a liability. Section 362(d)(2) provides that,
except as provided in regulations, if gain
is recognized to the transferor as a result
of an assumption of a nonrecourse liabil-
ity by a transferee which is also secured by
assets not transferred to such transferee and
no person is subject to tax under the Code
on such gain, then, for purposes of deter-
mining basis under section 362(a) and (b),
the amount of gain recognized by the trans-
feror as a result of the assumption of the
liability will be determined as if the liabil-
ity assumed by the transferee equaled such
transferee’s ratable portion of such liabil-
ity determined on the basis of the relative
fair market values (determined without re-
gard to section 7701(g)) of all of the as-
sets subject to such liability.

Special Analyses

It has been determined that this advance
notice of proposed rulemaking is not a sig-
nificant regulatory action as defined in Ex-
ecutive Order 12866. Therefore, a regulatory
assessment is not required.

Request for Comments

The IRS and Treasury have been study-
ing these and other rules governing the
amount of a liability a transferee of prop-
erty is treated as assuming in connection
with a transfer of property. The IRS and
Treasury are concerned that some of these
rules do not always produce appropriate re-
sults and that it might be desirable to
modify certain rules by regulation. The fol-
lowing sections describe and explain the is-
sues the IRS and Treasury are studying in
this regard. In addition, they describe and
explain the rules the IRS and Treasury are
considering proposing in a notice of pro-
posed rulemaking.

A. Assumptions of Nonrecourse
Liabilities Generally

Section 357(d) sets forth one set of cri-
teria that is applied to determine whether
a transferee is treated as assuming a re-
course liability and a different set of cri-
teria that is applied to determine whether
a transferee is treated as assuming a non-
recourse liability. The statute’s distinction
between the assumption of recourse and
nonrecourse liabilities appears to be based
on the premise that in the case of recourse
liabilities, the parties’ agreement and ex-
pectation regarding the satisfaction of the
liability is a reliable predictor of which party
will bear the burden of the liability. In the
case of nonrecourse liabilities, the statute
presumes that the transferee of assets sub-
ject to the liability assumes the entire li-
ability. That amount, however, is reduced
by the amount that an owner of other as-
sets subject to that liability has agreed, and
is expected, to satisfy, but only up to the
amount of the fair market value of the as-
sets that are subject to such liability that are
owned by such other owner.

Section 357(d)(1)(B) is consistent with
the principles of Crane v. Commissioner,
331 U.S. 1 (1947), and Tufts v. Commis-
sioner, 461 U.S. 300 (1983). Section
357(d)(2) is consistent with the principle
that a party other than the transferee will
be responsible for the satisfaction of a non-
recourse liability only to the extent of the
fair market value of the property that it
owns that is subject to that liability.

The rules that apply to nonrecourse li-
abilities raise a number of issues that the
IRS and Treasury are considering. First, the
IRS and Treasury are considering whether
the presumption that a transferee of as-
sets subject to a nonrecourse liability is
treated as assuming the entire nonrecourse
liability absent an agreement is appropri-
ate. Second, the IRS and Treasury are con-
sidering whether agreements between the
transferor and the transferee regarding the
satisfaction of nonrecourse liabilities, other
than the agreements described in section
357(d)(2), should be respected. Finally, the
IRS and Treasury are considering whether
the rules regarding the amount of a non-
recourse liability treated as assumed by a
transferee should be based solely on the
agreement of the parties and their expec-
tations as to which party will satisfy the
nonrecourse liability. Central to these last
two issues is the question of whether the

rules that apply to assumptions of nonre-
course liabilities should more closely con-
form to those that apply to assumptions of
recourse liabilities. The following sec-
tions describe these issues more fully.

1. Amount of Nonrecourse Liability As-
sumed Absent an Agreement

As described above, pursuant to sec-
tion 357(d)(1)(B), where some (but not all)
of the assets that secure a nonrecourse li-
ability are transferred to a transferee, and
the owner of other assets that are subject
to such liability does not agree, or agrees
but is not expected, to satisfy any of the li-
ability, the transferee is treated as assum-
ing the entire amount of the liability. For
example, suppose P owns Asset A, with a
basis of $0 and a value of $100, and As-
set B, with a basis of $0 and a value of
$400, both of which secure a nonrecourse
liability in the amount of $500. P also owns
Asset C with a basis of $0 and a value of
$500. P transfers Asset A and Asset C to
S, a newly formed corporation, in exchange
for 100 percent of the stock of S in a trans-
fer to which section 351 applies. P and S
have no agreement regarding the satisfac-
tion of the nonrecourse liability to which
Asset A and Asset B are subject. Pursu-
ant to section 357(d)(1)(B), S is treated as
assuming the entire nonrecourse liability. As
a result, P recognizes gain in the amount
of $500 pursuant to section 357(c).

The IRS and Treasury are concerned that
treating S as assuming the entire $500 of
the nonrecourse liability in this case does
not reflect the underlying economics of the
transfer of property. That is, suppose P de-
faults on the nonrecourse liability and the
lender moves to foreclose on Asset A. Ab-
sent compensation from P, S may have no
incentive to satisfy more than $100 of the
nonrecourse liability (either by surrender-
ing Asset A to the lender or by paying the
lender $100 in exchange for the release of
Asset A from the liability). To address these
cases, the IRS and Treasury are consider-
ing adopting a rule that would modify the
rule of section 357(d)(1)(B) such that, in
certain cases where the transferor and the
transferee have no agreement regarding the
satisfaction of a nonrecourse liability, the
transferee will not be treated as assuming
the entire amount of the nonrecourse li-
ability. A proposed rule might provide that
if one or more of the assets that secure a
nonrecourse liability are transferred to a
transferee, then the transferee would be
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treated as assuming a pro rata amount of
such nonrecourse liability that is a liabil-
ity of the transferor, determined on the ba-
sis of the fair market value of those assets
that secure the liability that are transferred
to the transferee as compared to the total
fair market value of all of the assets that
secure the liability that are owned by the
transferor immediately before the trans-
fer. The IRS and Treasury invite comments
regarding whether the rule of section
357(d)(1)(B) should be modified by regu-
lation and whether the rule described above
should be proposed.

2. Agreements to Satisfy Nonrecourse
Liabilities

a. Agreement by the Transferee Regard-
ing Satisfaction of a Nonrecourse Liabil-
ity in the Absence of a Transfer of Assets
Subject to that Liability

Section 357(d) contemplates that a trans-
feree may be treated as assuming all or a
portion of a nonrecourse liability only if as-
sets that are subject to such nonrecourse li-
ability are transferred to it. For example,
suppose P owns Asset A, with a basis of $0
and a value of $100, and Asset B, with a
basis of $0 and a value of $400. Asset A
is subject to a nonrecourse liability in the
amount of $50. P transfers Asset B to S, a
newly formed corporation, in exchange for
100 percent of the stock of S and S’s agree-
ment with P to satisfy the nonrecourse li-
ability to which Asset A is subject. For
purposes of section 357(d), it appears that
S is not treated as assuming the $50 non-
recourse liability.

The IRS and Treasury are concerned that
there may not be a sufficient distinction be-
tween recourse and nonrecourse liabili-
ties to warrant treating a transferee as
assuming a nonrecourse liability for pur-
poses of section 357(d) only if assets sub-
ject to that liability are transferred to it.
Accordingly, the IRS and Treasury are con-
sidering whether a transferee that agrees,
and is expected, to satisfy all or a portion
of a nonrecourse liability should be treated
as assuming the nonrecourse liability to the
extent of such agreement, even if no as-
sets that are subject to such liability are
transferred to the transferee. The IRS and
Treasury request comments on this mat-
ter.

b. Effect of Agreement by Owner of
Nontransferred Property

As described above, pursuant to sec-
tion 357(d)(2), the amount of the nonre-

course liability that is treated as assumed
pursuant to section 357(d)(1)(B) by a trans-
feree of assets subject to the nonrecourse
liability is reduced by the lesser of (i) the
amount of such liability that the owner of
other assets that are subject to such liabil-
ity but not transferred to the transferee has
agreed, and is expected, to satisfy or (ii) the
fair market value of such other assets (de-
termined without regard to section 7701(g)).
In certain circumstances, the limitation of
section 357(d)(2) effectively permits the
amount of the nonrecourse liability treated
as assumed by the transferee to be reduced
only to the extent of the value of other as-
sets subject to the nonrecourse liability, even
where the owner of such assets agrees, and
is expected, to satisfy an amount of the li-
ability in excess of such value.

For example, suppose P owns Asset A,
with a basis of $0 and a value of $100, and
Asset B, with a basis of $0 and a value of
$400, both of which secure a nonrecourse
liability in the amount of $250. P also has
$600 in cash. P transfers Asset B to S, a
newly formed corporation, in exchange for
100 percent of the stock of S in a trans-
fer to which section 351 applies. P agrees
with S, and is expected, to satisfy the en-
tire $250 nonrecourse liability. Pursuant to
section 357(d)(1)(B), S is treated as as-
suming the entire $250 of the nonrecourse
liability. Pursuant to section 357(d)(2), how-
ever, this amount is reduced by $100, the
lesser of the amount of the liability that P
has agreed, and is expected, to satisfy
($250) and the fair market value of Asset
A ($100). Accordingly, S is treated as as-
suming $150 of the nonrecourse liability
and P recognizes gain in the amount of
$150 pursuant to section 357(c). In this case,
given that P is expected to satisfy the en-
tire $250 of the nonrecourse liability, the
IRS and Treasury are considering whether
it is appropriate to treat S as assuming no
amount of the nonrecourse liability. In par-
ticular, the IRS and Treasury are consid-
ering proposing a rule that modifies the rule
in section 357(d)(2) such that the amount
of the nonrecourse liability a transferee is
treated as assuming is reduced to reflect the
amount another person has agreed, and is
expected, to satisfy, even if such amount is
in excess of the fair market value of the as-
sets subject to such liability that such per-
son owns immediately after the transfer. The
IRS and Treasury, however, are concerned
regarding whether such a rule is appropri-

ate where the nonrecourse liability ex-
ceeds the value of the assets securing it.

B. Subsequent Transfers of Property
Subject to Nonrecourse Liabilities

A transferee of property is treated as as-
suming all or a portion of a recourse li-
ability if it has agreed, and is expected, to
satisfy that liability (or portion). That treat-
ment is not conditioned on any arrange-
ment between the transferee and the original
lender; it can be based entirely on an ar-
rangement between the transferor and trans-
feree of the property. The implicit premise
underlying this treatment is that the trans-
feree’s agreement to be personally liable to
the transferor is equivalent to the transfer-
or’s agreement to be personally liable to the
original lender. This recourse justifies treat-
ing the transferee as having assumed the re-
course liability. (Conversely, the transferee
of property securing a recourse liability will
not be treated as assuming the liability with-
out an agreement.)

As described above, the IRS and Trea-
sury are considering applying standards
similar to those that apply for purposes of
determining whether a transferee of prop-
erty has assumed a recourse liability to de-
termine whether a transferee of property has
assumed a nonrecourse liability where the
transferee agrees to satisfy all or a por-
tion of the liability. Such an agreement
might create the same level of recourse
against the transferee as would an agree-
ment to assume an actual recourse liabil-
ity. In that case, if property securing the debt
is transferred again, the IRS and Treasury
are considering whether the amount treated
as assumed by the subsequent transferee
should be determined with reference to the
rules for nonrecourse liabilities (because the
original lender’s rights continue to be non-
recourse) or for recourse liabilities (be-
cause the first transferee agreed, and was
expected, to satisfy the liability).

For example, suppose P owns Asset A,
with a value of $50, and Asset B, with a
value of $100, both of which secure a non-
recourse liability in the amount of $100. In
Year 1, P transfers Asset A to S1, a newly
formed corporation, in exchange for 100
percent of the stock of S1 in a transfer to
which section 351 applies. S1 agrees with
P, and is expected, to satisfy $20 of the non-
recourse liability. In addition, P agrees to
indemnify S1 to the extent that it has losses
in excess of $20 that are attributable to the

June 16, 2003 1027 2003–24 I.R.B.



nonrecourse liability. In Year 2, S1 trans-
fers Asset A to S2, a newly formed corpo-
ration, in exchange for 100 percent of the
stock of S2 in a transfer to which section
351 applies. S1 and S2 have no agree-
ment regarding the satisfaction of the non-
recourse liability to which Asset A is
subject.

The IRS and Treasury are considering
two alternatives for determining the amount
of liability S2 is treated as assuming upon
the subsequent transfer of Asset A follow-
ing S1’s agreement with P regarding the sat-
isfaction of the liability. Under the first
alternative, the $20 of the nonrecourse li-
ability assumed by S1 would be treated as
though it were a recourse liability of S1, and
thus S2 would be treated as assuming no
portion of the liability in accordance with
section 357(d)(1)(A). Under the second al-
ternative, the $20 of the nonrecourse li-
ability assumed by S1 would be treated as
a nonrecourse liability of S1, and thus S2
would be treated as assuming $20 of the li-
ability in accordance with section
357(d)(1)(B). The IRS and Treasury re-
quest comments regarding whether the
amount of liability (if any) assumed by S2
should be determined with reference to the
rules pertaining to assumptions of nonre-
course liabilities or, given S1’s agreement
with P regarding the satisfaction of the li-
ability, with reference to the rules pertain-
ing to assumptions of recourse liabilities.

The IRS and Treasury also request com-
ments regarding the subsequent treatment
of nonrecourse liabilities that are treated as
assumed by a transferee where the trans-
feree has not agreed to assume any por-
tion of the nonrecourse liability but rather
is treated as assuming all or a portion of the
nonrecourse liability pursuant to section
357(d)(1)(B) or a substitute rule that is
adopted by regulation.

C. Identifying the Amount of the
Agreement

1. Transferee at Risk in Excess of
Amount it Agreed to Satisfy

The IRS and Treasury are concerned
that, where the transferee has agreed to sat-
isfy an amount of a nonrecourse liability
that is less than the lesser of (i) the total
amount of the nonrecourse liability that is
a liability of the transferor, or (ii) the fair
market value of the assets that are sub-
ject to the nonrecourse liability that are
owned by such transferee immediately af-

ter the transfer, that agreement may not re-
flect the amount that the transferee is
expected to satisfy, particularly where nei-
ther the transferor nor another person has
agreed to protect the transferee from li-
ability for any amount of the liability in ex-
cess of the amount it has agreed to satisfy.
For example, suppose P owns Asset A, with
a basis of $0 and a value of $100, and As-
set B, with a basis of $0 and a value of
$400, both of which secure a nonrecourse
liability in the amount of $500. P trans-
fers Asset A to S, a newly formed corpo-
ration, in exchange for 100 percent of the
stock of S in a transfer to which section 351
applies. S agrees with P to satisfy $80 of
the nonrecourse liability but S’s agree-
ment with P does not give S the right to
seek indemnification from P in the event
that S is required to satisfy more than $80
of the liability. Accordingly, if the lender
of the nonrecourse liability forecloses on
Asset A immediately after the transfer, S
will satisfy $100 rather than $80 of the non-
recourse liability.

The IRS and Treasury request comments
as to the proper approach to address this
situation. One possible approach might be
to respect the transferee’s agreement to the
extent of $80 and to treat the transferee as
assuming the additional amount of the li-
ability, if any, that it is expected to sat-
isfy based on the facts and circumstances.
Another possible approach is to treat the
transferor and the transferee as having no
agreement regarding the extent to which the
transferee will satisfy the liability.

2. Agreement to Satisfy in Excess of Sat-
isfaction Expectations

The IRS and Treasury recognize that, in
certain cases, a transferee may agree to sat-
isfy an amount of a nonrecourse liability
that is greater than the amount of such li-
ability that it, in fact, is expected to sat-
isfy. For example, a transferor of assets
subject to a nonrecourse liability may re-
quire more than one transferee to agree to
satisfy the same liability so as to ensure that
the transferor ultimately will not incur any
loss resulting from the liability. Nonethe-
less, as described above, the legislative his-
tory of section 357 reflects that Congress
intended that where more than one per-
son agrees to satisfy a liability or portion
thereof, only one would be treated as ex-
pected to satisfy the liability or portion
thereof. The IRS and Treasury are consid-
ering proposing a rule that would provide

that, if the transferee has agreed to sat-
isfy an amount of a liability that is greater
than the amount that it is expected to sat-
isfy, the transferee will be treated as hav-
ing agreed to satisfy the amount of such
liability that it is expected to satisfy, pro-
vided that the transferor, the transferee, and
each person related to the transferor and
transferee within the meaning of sections
267(b) and 707(b) treat the transferee as
having agreed to satisfy the amount of the
liability that it is expected to satisfy. If this
condition were not satisfied, the trans-
feror and the transferee might be treated as
having no agreement regarding the extent
to which the transferee will satisfy the li-
ability.

D. Accounting for Liabilities

In furtherance of the legislative intent
that all or a portion of a liability be treated
as a liability of only one person, the IRS
and Treasury are considering proposing two
rules. The first rule would provide that the
amount of a liability treated as assumed by
a transferee from a transferor will not there-
after be treated as a liability of the trans-
feror. The second rule would provide that
a transferee may not be treated as assum-
ing from a transferor an amount of liabili-
ties greater than the amount of the liabilities
of the transferor. The following example il-
lustrates the operation of these two rules.

Suppose P owns Asset A, with a basis
of $0 and a value of $100, and Asset B,
with a basis of $0 and a value of $400, both
of which secure a nonrecourse liability in
the amount of $400. P also has $600 in
cash. In Year 1, P transfers Asset A to S1,
a newly formed corporation, in exchange
for 100 percent of the stock of S1 in a
transfer to which section 351 applies. P
agrees, and is expected, to satisfy $350 of
the nonrecourse liability and agrees to in-
demnify S1 to the extent that it has losses
in excess of $50 that are attributable to the
nonrecourse liability. In Year 2, P trans-
fers Asset B to S2, a newly formed corpo-
ration, in exchange for 100 percent of the
stock of S2 in a transfer to which section
351 applies. At that time, Asset A and As-
set B are subject to the nonrecourse liabil-
ity and the amount of the nonrecourse
liability remains $400. P and S2 have no
agreement regarding the satisfaction of the
nonrecourse liability. Assume that the pre-
sumption of section 357(d)(1)(B) that the
transferee assumes the entire nonrecourse
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liability to which the property received is
subject is not modified by regulation.

Pursuant to section 357(d)(1)(B), S1
would be treated as assuming the entire
$400 of the nonrecourse liability. That
amount, however, would be reduced by
$350 to $50 pursuant to section 357(d)(2).
Pursuant to the first rule described above,
immediately after the Year 1 transfer to S1,
$50 of the nonrecourse liability would no
longer be treated as a liability of P as a re-
sult of S1’s assumption of that amount. Pur-
suant to the second rule described above,
even though Asset B may be subject to the
$400 nonrecourse liability for purposes of
state law, S2 cannot be treated as assum-
ing more than $350 of the nonrecourse li-
ability, the amount of the nonrecourse
liability that is treated as a liability of P at
the time of the Year 2 transfer. In this ex-
ample, because P and S2 had no agree-
ment regarding the satisfaction of the
nonrecourse liability, S2 would be treated
as assuming $350 of the nonrecourse li-
ability.

E. Requirements of an Agreement to
Satisfy a Liability

The IRS and Treasury are considering
whether proposed rules should set forth the
requirements of an agreement between the
transferor and the transferee regarding which
party will satisfy a liability, and how such
an agreement must be evidenced.

F. Acts Constituting Satisfaction of a
Liability

The IRS and Treasury are also consid-
ering whether proposed rules should pro-
vide that, for purposes of determining
whether a person is expected to satisfy a li-
ability, such person’s expected payment (of
money or property, including property se-
curing the liability) to the creditor or to a
person indemnified with respect to the li-
ability will be considered. The IRS and
Treasury request comments regarding
whether an agreement to indemnify a per-
son with respect to a liability, and any other
agreement, should be treated as an agree-
ment to satisfy a liability.

G. Collateral Consequences of
Satisfaction of a Liability

The IRS and Treasury believe that, if a
liability is satisfied by a person other than
the person that the rules of section 357(d)

treat as having assumed the liability, the
consequences of such satisfaction are de-
termined under general federal income tax
principles. For example, the satisfaction may
be treated as a deemed payment that is char-
acterized as a capital contribution or a dis-
tribution. The IRS and Treasury are
considering proposing regulations confirm-
ing this result in the context of section
357(d).

H. Application of Principles of Section
357(d) Regulations in Other Contexts

As described above, section 357(d) was
designed to address the amount of a non-
recourse liability that is treated as assumed
by a transferee of property when multiple
properties secure the liability, but the trans-
feror either retains or transfers to other
transferees some of the property securing
the liability. The regulations under sec-
tion 1001 provide that the amount real-
ized in connection with a sale or other
disposition of property includes the amount
of liabilities from which the transferor is
discharged as a result of the sale or dispo-
sition. Section 1.1001–2(a)(1). The IRS and
Treasury request comments regarding
whether any differences in the amount of
liabilities treated as assumed are appropri-
ate for exchanges under section 1001 as op-
posed to exchanges under sections 351 and
361, or, alternatively, whether the rules
adopted under section 357 should also ap-
ply for purposes of computing amount re-
alized in transactions governed by section
1001.

In addition, section 7701(g) provides
that, for purposes of subtitle A of the Code,
in determining the amount of gain or loss
with respect to any property, the fair mar-
ket value of such property is treated as be-
ing not less than the amount of any
nonrecourse indebtedness to which such
property is subject. Comments are requested
regarding whether the rule of section
7701(g) should be consistent with those of
section 357(d) and the regulations there-
under.

Furthermore, as described above, the
rules of section 357(d) also apply to cer-
tain Code provisions that are not listed in
section 357(d), including section 1031,
which permits the nonrecognition of gain
or loss on certain exchanges of property of
like kind. The IRS and Treasury request
comments concerning whether the rules de-
scribed above should also apply for pur-

poses of these other provisions that
specifically invoke section 357(d) as well
as other provisions that do not specifi-
cally invoke section 357(d).

Finally, certain provisions of the Code,
including sections 304 and 336, continue
to distinguish between a liability assumed
and a liability to which property is sub-
ject. Given that the legislative history of sec-
tion 357 reflects that Congress intended to
eliminate the distinction between the as-
sumption of a liability and the acquisition
of an asset subject to a liability, the IRS and
Treasury are considering whether the pro-
posed rules should provide that, for pur-
poses of sections 304 and 336, and certain
other statutory provisions, property is trans-
ferred subject to a liability if and only if the
liability is assumed under the rules pro-
posed under section 357.

I. The Basis of Property Received in
Exchange for the Assumption of a
Liability

At this time, the IRS and Treasury are
not considering modifying section 362(d)
or displacing general federal income tax
principles that apply for purposes of de-
termining basis under section 1012, includ-
ing those principles set forth in Estate of
Franklin v. Commissioner, 544 F.2d 1045
(9th Cir. 1976). Nonetheless, the IRS and
Treasury invite comments regarding the ex-
tent to which those rules or principles
should be modified to reflect the proposal
of rules governing the amount of liability
treated as assumed in connection with a
transfer of property.

William D. Alexander,
Associate Chief Counsel (Corporate).

(Filed by the Office of the Federal Register on May 5, 2003,
8:45 a.m., and published in the issue of the Federal Regis-
ter for May 6, 2003, 68 F.R. 23931)
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