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SUMMARY: This document contains fi-
nal regulations relating to loans made from
a qualified employer plan to plan partici-
pants or beneficiaries. These final regula-
tions affect administrators of, participants
in, and beneficiaries of qualified employer
plans that permit participants or beneficia-
ries to receive loans from plans, includ-
ing loans from section 403(b) contracts and
other contracts issued under qualified em-
ployer plans.

DATES: Effective Date: These regula-
tions are effective December 3, 2002.

Applicability Date: These regulations ap-
ply to assignments, pledges, and loans made
on or after January 1, 2004.

FOR FURTHER INFORMATION
CONTACT: Vernon S. Carter, (202) 622–
6060 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments to
the Income Tax Regulations (26 CFR Part
1) under section 72 of the Internal Rev-
enue Code of 1986 (Code). Section 72(p)
was added by section 236 of the Tax Eq-
uity and Fiscal Responsibility Act of 1982
(96 Stat. 324), and amended by the Tech-

nical Corrections Act of 1982 (96 Stat.
2365), the Deficit Reduction Act of 1984
(98 Stat. 494), the Tax Reform Act of 1986
(100 Stat. 2085), and the Technical and
Miscellaneous Revenue Act of 1988 (102
Stat. 3342).

On July 31, 2000, final regulations were
published in the Federal Register (T.D.
8894, 2000–2 C.B. 162 [65 FR 46588])
with respect to issues arising under sec-
tion 72(p)(2). On the same date, a notice
of proposed rulemaking (REG–116495–
99, 2000–2 C.B. 179 [65 FR 46677]) was
published in the Federal Register with re-
spect to issues arising under section 72(p)(2)
that were not addressed in the 2000 final
regulations. The proposed regulations ad-
dressed the suspension of loan repayments
during a leave of absence for military ser-
vice in accordance with section 414(u)(4),
the effect of a new loan following a deemed
distribution of a prior loan, and the effect
of refinancings and multiple loans. The pre-
amble to the proposed regulations also re-
quested comments on the application of the
Electronic Signature in Global and Na-
tional Commerce Act (114 Stat. 464)
(ESIGN), which had been enacted shortly
before publication of the proposed regula-
tions. Following publication of the pro-
posed regulations, comments were received
and a public hearing was held on January
17, 2001. After consideration of the com-
ments received, the proposed regulations are
adopted as revised by this Treasury deci-
sion.

Explanation of Provisions

Section 72(p)(1)(A) provides that a loan
from a qualified employer plan (includ-
ing a contract purchased under a quali-
fied employer plan) to a participant or
beneficiary is treated as received as a dis-
tribution from the plan for purposes of sec-
tion 72 (a deemed distribution). Section
72(p)(1)(B) provides that an assignment or
pledge of (or an agreement to assign or
pledge) any portion of a participant’s or
beneficiary’s interest in a qualified em-
ployer plan is treated as a loan from the
plan.

Section 72(p)(2) provides that section
72(p)(1) does not apply to the extent cer-
tain conditions are satisfied. Specifically, un-
der section 72(p)(2), a loan from a qualified
employer plan to a participant or benefi-

ciary is not treated as a distribution from
the plan if the loan satisfies requirements
relating to the term of the loan, the repay-
ment schedule, and the amount loaned. For
example, except in the case of certain home
loans, the exception in section 72(p)(2) only
applies to a loan that by its terms is to be
repaid over not more than five years in sub-
stantially level installments. Such a loan is
not a deemed distribution to the extent it
does not exceed the lesser of (i) an amount
equal to $50,000, reduced to the extent that
the participant’s or beneficiary’s highest bal-
ance for plan loans outstanding during the
preceding 12 months exceeds the current
balance for plan loans, or (ii) 50 percent of
the participant’s or beneficiary’s nonfor-
feitable benefit. Under section 72(p)(2)(D),
these limitations apply by treating the loans
from all plans of the employer’s controlled
group as one loan.

For purposes of section 72, a qualified
employer plan includes a plan that quali-
fies under section 401 (relating to quali-
fied trusts), 403(a) (relating to qualified
annuities) or 403(b) (relating to tax shel-
tered annuities), as well as a plan (whether
or not qualified) maintained by the United
States, a State or a political subdivision
thereof, or an agency or instrumentality
thereof. A qualified employer plan also in-
cludes a plan which was (or was deter-
mined to be) a qualified employer plan or
a government plan.

Summary of Comments Received,
Changes Made, and Summary of the
Final Regulations

These final regulations retain the gen-
eral structure and much of the substance of
the proposed regulations, including a va-
riety of examples illustrating the provi-
sions. Some changes have been made in
connection with specific recommendations
for modifications and clarifications. The
comments received in response to the pro-
posed regulations are generally summa-
rized below.

A. Loan repayment suspension during
leave of absence for military service in
accordance with section 414(u)(4)

The proposed regulations stated that, un-
der section 414(u)(4), a plan that permits
suspension of loan repayment during a leave
of absence for military service (as defined
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in 38 U.S.C. chapter 43) will not cause the
loan to be deemed distributed, even if the
leave exceeds a year. The rule was condi-
tioned on loan repayments resuming upon
the completion of the military service, the
amount remaining due on the loan being re-
paid in substantially level installments, and
the loan being fully repaid by the end of
the original term of the loan plus the pe-
riod of the military service. One commen-
tator was concerned that because the
requirement that interest accruing during
military service be paid within the ex-
tended term would result in larger loan pay-
ments following military service than
payments preceding military service, the
rule could work a hardship on some par-
ticipants. The commentator suggested that
the regulations be modified to allow ex-
tension of the loan term in these cases to
the period necessary to repay the loan with
payments in the same amount as before the
military service leave. Another commen-
tator requested that the same extension of
loan repayments be permitted for other bona
fide leaves of absence.

Section 414(u)(4) accommodates mili-
tary service personnel by permitting post-
ponement of loan repayments while
performing military service, but does not al-
ter the accrual of interest or any condi-
tions in section 72(p)(2). Under the
proposed regulations, upon resuming re-
payment, a lender may permit a partici-
pant to choose to increase the amount of the
payments or to make payments at the pre-
vious rate with a balloon payment due at
the end of the required time. The IRS and
Treasury believe that the amendments sug-
gested by these comments would not sat-
isfy the conditions in section 72(p)(2) that
are unaffected by section 414(u)(4). There-
fore, the final regulations adopt the regu-
lation as proposed. However, an example
in the final regulations has been modified
to reflect the application of a maximum 6
percent interest rate during the military leave
in accordance with the Soldiers’ and Sail-
ors’ Civil Relief Act Amendments of 1942.
A modification has also been made to
clarify that loan repayments can be re-
vised at the end of a military leave to ex-
tend the repayment schedule in the event
the loan originally had a term of fewer than
five years, as discussed below at the end
of Section C.

B. May another loan be extended after a
deemed distribution

The proposed regulations provided that
if a loan is deemed distributed to a partici-
pant or beneficiary and has not been re-
paid, then, unless certain conditions are
satisfied, any payment made to the partici-
pant or beneficiary thereafter will not be
treated as a loan for purposes of section
72(p)(2). Specifically, the proposed regu-
lations provided that to avoid this result, the
plan must enter into an agreement under
which either repayments are made by pay-
roll withholding or adequate security for the
additional loan (in addition to the partici-
pant’s accrued benefit) is obtained. Some
commentators stated that because individu-
als often hold section 403(b) annuity con-
tracts with more than one issuer, it may be
difficult for an issuer to determine whether
an individual has defaulted on a plan loan
with another issuer. A concern was ex-
pressed that if upon a deemed distribu-
tion a Form 1099–R, Distributions From
Pensions, Annuities, Retirement or Profit
Sharing Plans, IRAs, Insurance Contracts,
etc., is not issued reflecting taxable in-
come, a subsequent loan to a defaulting par-
ticipant could subject the loan issuer to
penalties.

However, in order to satisfy the limita-
tions on the maximum amount that may be
loaned from plans of the employer im-
posed by section 72(p)(2)(A), the issuer of
any loan under section 72(p)(2) must in-
quire about other loans made from the plan
or any other plan of the employer before
extending a loan. As part of this process,
the issuer can condition a new loan on a
participant’s disclosure of such prior loans
and, for this purpose, can rely on an em-
ployee’s certification concerning the sta-
tus of prior loans, assuming the issuer has
no reason to doubt the employee’s certifi-
cation. Accordingly, the final regulations
adopt the provision as proposed.

C. May a loan be refinanced

The proposed regulations provided that,
while a loan may be refinanced, the refi-
nancing arrangement must satisfy the re-
quirements of section 72(p)(2)(B) and (C)
that loans be repaid in substantially level
installments, not less often than quarterly
and over a period not in excess of five years
(longer for certain home loans). Under the
proposed regulations, a refinancing is treated
as a continuation of the prior loan, plus a

new loan to the extent of any increase in
the loan balance. Thus, while a refinanc-
ing loan can be repaid over a five-year pe-
riod from the date of the refinancing to the
extent the refinancing loan exceeds the prior
loan amount, the prior outstanding loan
must continue to be repaid in substantially
level installments over a period not longer
than the original term remaining on the prior
loan in order for the refinancing not to re-
sult in a deemed distribution. A refinanc-
ing can also satisfy the repayment
requirements of section 72(p)(2)(B) and (C)
if the refinanced loan is repaid within the
original term remaining on the prior loan.
If any portion of the refinancing loan has
a later repayment date than the original term
remaining on the prior loan, then both the
prior loan and the refinancing loan are
treated as outstanding at the time of the re-
financing for purposes of the limitations on
the maximum amount that may be loaned
from plans of the employer under section
72(p)(2) (which is generally the lesser of
a $50,000 amount described above or 50
percent of the employee’s nonforfeitable
benefit). These standards were illustrated in
examples.

Commentators requested that the regu-
lations be modified so that the rules for re-
financings accommodate a prior loan with
a term of less than five years that is refi-
nanced to a date that is five years from the
date of the prior loan.

The final regulations generally adopt the
provision on loan refinancings as proposed.
However, the refinancing rules have been
modified to conform with the recommen-
dation made by commentators on the ex-
tension of a prior loan with an original term
of less than five years to a term of five
years from the date of the prior loan. A
similar modification has also been made for
repayments made following a military leave.

D. Are multiple loans permitted

Section 72(p)(2) does not prohibit a par-
ticipant from borrowing from a plan more
than once a year. However, in order to ad-
dress the risk that additional loans could be
taken out in order to avoid repayment of
prior loans, the proposed regulations pro-
vided that a deemed distribution occurs if
a participant obtains more than two loans
a year.

Several commentators stated that ob-
taining loans simply to repay previous loans
is an abuse that should not be permitted,
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and commentators and others also pro-
vided information indicating that the vast
majority of defined contribution plans al-
ready include limitations under which a par-
ticipant is not permitted to have more than
two loans outstanding at any time. How-
ever, commentators generally requested the
flexibility of being allowed to make more
than two loans per year to a participant and
provided various examples of situations
(such as a parent with several children in
college) in which a participant might have
a legitimate need for multiple borrowings
during a year. They also noted that there is
no direct statutory foundation for limiting
the number of loans under section 72(p) and
that the special 12-month rule with re-
spect to the calculation of the $50,000 limi-
tation under section 72(p)(2)(A)(i) inherently
limits the number of loans that can be made
for larger borrowings. In recognition of
these comments, the final regulations do not
include any limitation on the number of
loans that can be made under section
72(p)(2). Treasury and the IRS recognize
that the absence of any limitation on the
number of loans that may be made to a par-
ticipant will allow certain practices that
could not otherwise occur without gener-
ating taxable income through a deemed dis-
tribution under section 72(p). For example,
as pointed out by certain commentators, the
use of a participant’s account balance un-
der a qualified employer plan to secure a
credit card is a practice that would not be
permissible if the regulations were to limit
the number of loans that could be made to
a participant from a plan. Thus, Treasury
and the IRS recognize that, because the fi-
nal regulations do not include any limita-
tion on the number of loans that can be
made, there will be no section 72(p) bar-
rier to credit card loans that otherwise meet
the requirements of that section.

E. Application of ESIGN

The 2000 final regulations require that
the terms of a plan loan be set forth in an
enforceable agreement and provide that the
agreement may be set forth in an elec-
tronic medium that satisfies standards that
are based on the standards for an elec-

tronic consent to a distribution contained in
§ 1.411(a)–11(f)(2). As noted in the pre-
amble to the proposed regulations under
§ 1.417(a)(3)–1 published in the Federal
Register on October 7, 2002 (REG–
124667–02, 2002–44 I.R.B. 791 [67 FR
62417]) (relating to disclosure of relative
values of optional forms of benefit), the IRS
and the Treasury Department are consid-
ering the extent to which notices under the
various Code requirements relating to quali-
fied retirement plans can be provided elec-
tronically, taking into account the effect of
ESIGN. As further noted in that preamble,
the IRS and the Treasury Department an-
ticipate issuing proposed regulations re-
garding these issues, and invite comments
on these issues. The requirements appli-
cable to electronic plan loan agreements
may be considered in connection with those
upcoming proposed regulations as well.1

F. May section 457(b) governmental
plans have plan loans

Commentators requested that the regu-
lations be modified to clarify that eligible
governmental plans under section 457(b) are
permitted to offer loans to employees in a
manner consistent with section 72(p). Pro-
posed regulations under section 457 (REG–
105885–99, 2002–23 I.R.B. 1103 [67 FR
30826]) that were published in the Fed-
eral Register on May 8, 2002, clarify the
conditions under which loans can be made
to participants in such plans (at proposed
§ 1.457–6(f)) and that section 72(p) ap-
plies to any such loan (at proposed § 1.457–
7(b)(3)).

G. Regulation effective date

The proposed regulations would have
been effective on the first January 1 that is
at least 6 months after they are published
as final regulations. These final regula-
tions apply to assignments, pledges, and
loans made on or after January 1, 2004, but
do not apply to loans made under an in-
surance contract that is in effect on De-
cember 31, 2003, if the insurance carrier is
required to offer loans to contractholders

that are not secured (other than by the par-
ticipant’s or beneficiary’s benefit under the
contract).

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does not
apply to these regulations, and, because the
regulations do not impose a collection of
information on small entities, the Regula-
tory Flexibility Act (5 U.S.C. chapter 6)
does not apply. Pursuant to section 7805(f)
of the Code, the notice of proposed rule-
making preceding these regulations was
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administra-
tion for comment on its impact on small
business.

Drafting Information

The principal author of these regula-
tions is Vernon S. Carter, Office of Divi-
sion Counsel/Associate Chief Counsel (Tax
Exempt and Government Entities). How-
ever, other personnel from the IRS and
Treasury Department participated in their
development.

* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

PART 1 — INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.72(p)–1 is amended as

follows:
1. A–9, Q&A–19, are revised and A–20

is added.
2. A–22 is amended by adding para-

graph (d).

1 The staff of the Board of Governors of the Federal Reserve System (Board) has advised the IRS that a plan loan that satisfies section 72(p)(2) and these regulations would constitute an extension of credit under 12
CFR 226.2(a)(14) of Regulation Z, implementing the Truth in Lending Act (TILA). Thus, unless the plan or the loan is otherwise excepted from the application of Regulation Z (for example, the plan could be exempt
because the plan has not made enough loans to be considered a creditor under Regulation Z, or a particular loan could be exempt because it exceeds TILA’s limit of $25,000 for loans not secured by real property or a
dwelling), a plan loan that satisfies the requirements of Q&A–3(b) of § 1.72(p)–1 would be subject to the disclosure and other requirements of Regulation Z. The staff of the Board has further advised the IRS and Trea-
sury that, pending the Board’s adoption of final rules regarding electronic disclosures, creditors may provide electronic disclosures required by Regulation Z if the consumer’s consent is obtained as required under
ESIGN. See 66 FR 17322 (March 30, 2001, relating to Reg. M, Consumer Leasing Act); 66 FR 17329 (March 30, 2001, relating to Reg. Z, TILA); 66 FR 17779 (April 4, 2001, relating to Reg. B, Equal Credit Op-
portunity Act); 66 FR 17786 (April 4, 2001, relating to Reg. E, Electronic Fund Transfer Act); and 66 FR 17795 (April 4, 2001, relating to Reg. DD, Truth in Savings Act).
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The revisions and additions read as
follows:

§ 1.72(p)–1 Loans treated as
distributions.

* * * * *
A–9: (a) Leave of absence. The level

amortization requirement of section
72(p)(2)(C) does not apply for a period, not
longer than one year (or such longer pe-
riod as may apply under section 414(u) and
paragraph (b) of this Q&A–9), that a par-
ticipant is on a bona fide leave of absence,
either without pay from the employer or at
a rate of pay (after applicable employ-
ment tax withholdings) that is less than the
amount of the installment payments re-
quired under the terms of the loan. How-
ever, the loan (including interest that accrues
during the leave of absence) must be re-
paid by the latest permissible term of the
loan and the amount of the installments due
after the leave ends must not be less than
the amount required under the terms of the
original loan.

(b) Military service. In accordance with
section 414(u)(4), if a plan suspends the ob-
ligation to repay a loan made to an em-
ployee from the plan for any part of a
period during which the employee is per-
forming service in the uniformed services
(as defined in 38 U.S.C. chapter 43),
whether or not qualified military service,
such suspension shall not be taken into ac-
count for purposes of section 72(p) or this
section. Thus, if a plan suspends loan re-
payments for any part of a period during
which the employee is performing mili-
tary service described in the preceding sen-
tence, such suspension shall not cause the
loan to be deemed distributed even if the
suspension exceeds one year and even if the
term of the loan is extended. However, the
loan will not satisfy the repayment term re-
quirement of section 72(p)(2)(B) and the
level amortization requirement of section
72(p)(2)(C) unless loan repayments re-
sume upon the completion of such period
of military service and the loan is repaid
thereafter by amortization in substantially
level installments over a period that ends
not later than the latest permissible term of
the loan.

(c) Latest permissible term of a loan. For
purposes of this Q&A–9, the latest permis-
sible term of a loan is the latest date per-
mitted under section 72(p)(2)(B) (i.e., five
years from the date of the loan, assuming

that the replacement loan does not qualify
for the exception at section 72(p)(2)(B)(ii)
for principal residence plan loans) plus any
additional period of suspension permitted
under paragraph (b) of this Q&A–9.

(d) Examples. The following examples
illustrate the rules of this Q&A–9 and are
based upon the assumptions described in the
introductory text of this section:

Example 1. (i) On July 1, 2003, a participant with
a nonforfeitable account balance of $80,000 bor-
rows $40,000 to be repaid in level monthly install-
ments of $825 each over 5 years. The loan is not a
principal residence plan loan. The participant makes
9 monthly payments and commences an unpaid leave
of absence that lasts for 12 months. The participant
was not performing military service during this pe-
riod. Thereafter, the participant resumes active em-
ployment and resumes making repayments on the loan
until the loan is repaid. The amount of each monthly
installment is increased to $1,130 in order to repay
the loan by June 30, 2008.

(ii) Because the loan satisfies the requirements of
section 72(p)(2), the participant does not have a
deemed distribution. Alternatively, section 72(p)(2)
would be satisfied if the participant continued the
monthly installments of $825 after resuming active em-
ployment and on June 30, 2008, repaid the full bal-
ance remaining due.

Example 2. (i) The facts are the same as in Ex-
ample 1, except the participant was on leave of ab-
sence performing service in the uniformed services (as
defined in chapter 43 of title 38, United States Code)
for two years and the rate of interest charged during
this period of military service is reduced to 6 per-
cent compounded annually under 50 App. Section 526
(relating to the Soldiers’ and Sailors’ Civil Relief Act
Amendments of 1942). After the military service ends
on April 2, 2006, the participant resumes active em-
ployment on April 19, 2006, continues the monthly
installments of $825 thereafter, and on June 30, 2010,
repays the full balance remaining due ($6,487).

(ii) Because the loan satisfies the requirements of
section 72(p)(2) and paragraph (b) of this Q&A–9, the
participant does not have a deemed distribution. Al-
ternatively, section 72(p)(2) would also be satisfied if
the amount of each monthly installment after April 19,
2006, is increased to $930 in order to repay the loan
by June 30, 2010 (without any balance remaining due
then).

* * * * *
Q–19: If there is a deemed distribu-

tion under section 72(p), is the interest that
accrues thereafter on the amount of the
deemed distribution an indirect loan for in-
come tax purposes and what effect does the
deemed distribution have on subsequent
loans?

A–19: (a) General rule. Except as pro-
vided in paragraph (b) of this Q&A–19, a
deemed distribution of a loan is treated as
a distribution for purposes of section 72.
Therefore, a loan that is deemed to be dis-
tributed under section 72(p) ceases to be an
outstanding loan for purposes of section 72,

and the interest that accrues thereafter un-
der the plan on the amount deemed dis-
tributed is disregarded for purposes of
applying section 72 to the participant or the
beneficiary. Even though interest contin-
ues to accrue on the outstanding loan (and
is taken into account for purposes of de-
termining the tax treatment of any subse-
quent loan in accordance with paragraph (b)
of this Q&A–19), this additional interest is
not treated as an additional loan (and thus,
does not result in an additional deemed dis-
tribution) for purposes of section 72(p).
However, a loan that is deemed distrib-
uted under section 72(p) is not consid-
ered distributed for all purposes of the
Internal Revenue Code. See Q&A–11
through Q&A–16 of this section.

(b) Effect on subsequent loans—(1) Ap-
plication of section 72(p)(2)(A). A loan that
is deemed distributed under section 72(p)
(including interest accruing thereafter) and
that has not been repaid (such as by a plan
loan offset) is considered outstanding for
purposes of applying section 72(p)(2)(A) to
determine the maximum amount of any
subsequent loan to the participant or ben-
eficiary.

(2) Additional security for subsequent
loans. If a loan is deemed distributed to a
participant or beneficiary under section
72(p) and has not been repaid (such as by
a plan loan offset), then no payment made
thereafter to the participant or beneficiary
is treated as a loan for purposes of sec-
tion 72(p)(2) unless the loan otherwise sat-
isfies section 72(p)(2) and this section and
either of the following conditions is
satisfied:

(i) There is an arrangement among the
plan, the participant or beneficiary, and the
employer, enforceable under applicable law,
under which repayments will be made by
payroll withholding. For this purpose, an ar-
rangement will not fail to be enforceable
merely because a party has the right to re-
voke the arrangement prospectively.

(ii) The plan receives adequate secu-
rity from the participant or beneficiary that
is in addition to the participant’s or ben-
eficiary’s accrued benefit under the plan.

(3) Condition no longer satisfied. If, fol-
lowing a deemed distribution that has not
been repaid, a payment is made to a par-
ticipant or beneficiary that satisfies the con-
ditions in paragraph (b)(2) of this Q&A–19
for treatment as a plan loan and, subse-
quently, before repayment of the second
loan, the conditions in paragraph (b)(2) of
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this Q&A–19 are no longer satisfied with
respect to the second loan (for example, if
the loan recipient revokes consent to pay-
roll withholding), the amount then out-
standing on the second loan is treated as a
deemed distribution under section 72(p).

Q–20: May a participant refinance an
outstanding loan or have more than one loan
outstanding from a plan?

A–20: (a) Refinancings and multiple
loans—(1) General rule. A participant who
has an outstanding loan that satisfies sec-
tion 72(p)(2) and this section may refi-
nance that loan or borrow additional
amounts if, under the facts and circum-
stances, the loans collectively satisfy the
amount limitations of section 72(p)(2)(A)
and the prior loan and the additional loan
each satisfy the requirements of section
72(p)(2)(B) and (C) and this section. For
this purpose, a refinancing includes any situ-
ation in which one loan replaces another
loan.

(2) Loans that repay a prior loan and
have a later repayment date. For purposes
of section 72(p)(2) and this section (in-
cluding the amount limitations of section
72(p)(2)(A)), if a loan that satisfies sec-
tion 72(p)(2) is replaced by a loan (a re-
placement loan) and the term of the
replacement loan ends after the latest per-
missible term of the loan it replaces (the re-
placed loan), then the replacement loan and
the replaced loan are both treated as out-
standing on the date of the transaction. For
purposes of the preceding sentence, the lat-
est permissible term of the replaced loan is
the latest date permitted under section
72(p)(2)(C) (i.e., five years from the origi-
nal date of the replaced loan, assuming that
the replaced loan does not qualify for the
exception at section 72(p)(2)(B)(ii) for prin-
cipal residence plan loans and that no ad-
ditional period of suspension applied to the
replaced loan under Q&A–9 (b) of this sec-
tion). Thus, for example, if the term of the
replacement loan ends after the latest per-
missible term of the replaced loan and the
sum of the amount of the replacement loan
plus the outstanding balance of all other
loans on the date of the transaction, in-
cluding the replaced loan, fails to satisfy the
amount limitations of section 72(p)(2)(A),
then the replacement loan results in a
deemed distribution. This paragraph (a)(2)
does not apply to a replacement loan if the
terms of the replacement loan would sat-
isfy section 72(p)(2) and this section de-

termined as if the replacement loan
consisted of two separate loans, the re-
placed loan (amortized in substantially level
payments over a period ending not later
than the last day of the latest permissible
term of the replaced loan) and, to the ex-
tent the amount of the replacement loan ex-
ceeds the amount of the replaced loan, a
new loan that is also amortized in substan-
tially level payments over a period end-
ing not later than the last day of the latest
permissible term of the replaced loan.

(b) Examples. The following examples
illustrate the rules of this Q&A–20 and are
based on the assumptions described in the
introductory text of this section:

Example 1. (i) A participant with a vested ac-
count balance that exceeds $100,000 borrows $40,000
from a plan on January 1, 2005, to be repaid in 20
quarterly installments of $2,491 each. Thus, the term
of the loan ends on December 31, 2009. On Janu-
ary 1, 2006, when the outstanding balance on the loan
is $33,322, the loan is refinanced and is replaced by
a new $40,000 loan from the plan to be repaid in 20
quarterly installments. Under the terms of the refi-
nanced loan, the loan is to be repaid in level quar-
terly installments (of $2,491 each) over the next 20
quarters. Thus, the term of the new loan ends on De-
cember 31, 2010.

(ii) Under section 72(p)(2)(A), the amount of the
new loan, when added to the outstanding balance of
all other loans from the plan, must not exceed $50,000
reduced by the excess of the highest outstanding bal-
ance of loans from the plan during the 1-year pe-
riod ending on December 31, 2005, over the
outstanding balance of loans from the plan on Janu-
ary 1, 2006, with such outstanding balance to be de-
termined immediately prior to the new $40,000 loan.
Because the term of the new loan ends later than the
term of the loan it replaces, under paragraph (a)(2) of
this Q&A–20, both the new loan and the loan it re-
places must be taken into account for purposes of ap-
plying section 72(p)(2), including the amount
limitations in section 72(p)(2)(A). The amount of the
new loan is $40,000, the outstanding balance on Janu-
ary 1, 2006, of the loan it replaces is $33,322, and the
highest outstanding balance of loans from the plan dur-
ing 2005 was $40,000. Accordingly, under section
72(p)(2)(A), the sum of the new loan and the out-
standing balance on January 1, 2006, of the loan it re-
places must not exceed $50,000 reduced by $6,678
(the excess of the $40,000 maximum outstanding loan
balance during 2005 over the $33,322 outstanding bal-
ance on January 1, 2006, determined immediately prior
to the new loan) and, thus, must not exceed $43,322.
The sum of the new loan ($40,000) and the outstand-
ing balance on January 1, 2006, of the loan it re-
places ($33,322) is $73,322. Since $73,322 exceeds
the $43,322 limit under section 72(p)(2)(A) by $30,000,
there is a deemed distribution of $30,000 on Janu-
ary 1, 2006.

(iii) However, no deemed distribution would oc-
cur if, under the terms of the refinanced loan, the
amount of the first 16 installments on the refinanced
loan were equal to $2,907, which is the sum of the
$2,491 originally scheduled quarterly installment pay-
ment amount under the first loan, plus $416 (which

is the amount required to repay, in level quarterly in-
stallments over 5 years beginning on January 1, 2006,
the excess of the refinanced loan over the January 1,
2006, balance of the first loan ($40,000 minus $33,322
equals $6,678)), and the amount of the 4 remaining
installments was equal to $416. The refinancing would
not be subject to paragraph (a)(2) of this Q&A-20 be-
cause the terms of the new loan would satisfy sec-
tion 72(p)(2) and this section (including the
substantially level amortization requirements of sec-
tion 72(p)(2)(B) and (C)) determined as if the new loan
consisted of 2 loans, one of which is in the amount
of the first loan ($33,322) and is amortized in sub-
stantially level payments over a period ending De-
cember 31, 2009 (the last day of the term of the first
loan), and the other of which is in the additional
amount ($6,678) borrowed under the new loan. Simi-
larly, the transaction also would not result in a deemed
distribution (and would not be subject to paragraph
(a)(2) of this Q&A–20) if the terms of the refinanced
loan provided for repayments to be made in level quar-
terly installments (of $2,990 each) over the next 16
quarters.

Example 2. (i) The facts are the same as in Ex-
ample 1(i), except that the applicable interest rate used
by the plan when the loan is refinanced is signifi-
cantly lower due to a reduction in market rates of in-
terest and, under the terms of the refinanced loan, the
amount of the first 16 installments on the refinanced
loan is equal to $2,848 and the amount of the next 4
installments on the refinanced loan is equal to $406.
The $2,848 amount is the sum of $2,442 to repay the
first loan by December 31, 2009 (the term of the first
loan), plus $406 (which is the amount to repay, in level
quarterly installments over 5 years beginning on Janu-
ary 1, 2006, the $6,678 excess of the refinanced loan
over the January 1, 2006, balance of the first loan).

(ii) The transaction does not result in a deemed
distribution (and is not subject to paragraph (a)(2) of
this Q&A–20) because the terms of the new loan
would satisfy section 72(p)(2) and this section (in-
cluding the substantially level amortization require-
ments of section 72(p)(2)(B) and (C)) determined as
if the new loan consisted of 2 loans, one of which is
in the amount of the first loan ($33,322) and is am-
ortized in substantially level payments over a pe-
riod ending December 31, 2009 (the last day of the
term of the first loan), and the other of which is in
the additional amount ($6,678) borrowed under the
new loan. The transaction would also not result in a
deemed distribution (and not be subject to para-
graph (a)(2) of this Q&A–20) if the terms of the new
loan provided for repayments to be made in level quar-
terly installments (of $2,931 each) over the next 16
quarters.

* * * * *
A–22: * * *
(d) Effective date for Q&A–19(b)(2) and

Q&A–20. Q&A–19(b)(2) and Q&A–20 of
this section apply to assignments, pledges,
and loans made on or after January 1, 2004.

Robert E. Wenzel,
Deputy Commissioner of

Internal Revenue.

Approved November 7, 2002.
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Section 101.—Certain Death
Benefits

Viatical settlement providers; licens-
ing. This ruling defines when a viatical
settlement provider is required to be li-
censed by a state rather than meeting re-
quirements imposed by the National
Association of Insurance Commissioners.

Rev. Rul. 2002–82

ISSUE

Under what circumstances will a viati-
cal settlement provider be treated as li-
censed by a State for purposes of
§ 101(g)(2)(B) of the Internal Revenue
Code?

FACTS

Buyer is a person regularly engaged in
the trade or business of purchasing, or tak-
ing assignments of, life insurance con-
tracts on the lives of insureds who are either
terminally or chronically ill (a viatical settle-
ment provider). Buyer purchases, or takes
assignments of, life insurance contracts from
persons residing in States that have en-
acted legislation requiring the licensing of
viatical settlement providers and in States
that have no statute requiring licensing.

Not all States that require licensing for
viatical settlement providers have fully
implemented their licensing procedures. In
State A, the appropriate regulatory author-
ity has issued a letter to Buyer granting tem-
porary authority to engage in the business
of purchasing, or taking assignments of, life
insurance contracts on the lives of resi-
dents of State A while Buyer’s applica-
tion for a license is pending. If State A
decides not to issue a license to Buyer, State
A will revoke its temporary authority to
Buyer.

In State B, the licensing statute is ef-
fective, but a procedure is not yet in place
for licensing providers. However, the ap-

propriate regulatory authorities of State B
have issued a public notice that autho-
rizes all viatical settlement providers to en-
gage in business in State B until further
guidance is issued.

In State C, the licensing statute is ef-
fective but a procedure is not yet in place
for licensing providers, nor has the appro-
priate regulatory authority granted permis-
sion, even temporarily, for providers to
engage in business in State C until licens-
ing procedures are in place.

LAW AND ANALYSIS

Section 101(a)(1) excludes from gross
income amounts received under a life in-
surance contract by reason of the death of
the insured. If the insured is either termi-
nally or chronically ill, amounts received
under the life insurance contract (whether
or not the recipient is also the insured) may
be treated under § 101(g) as amounts re-
ceived by reason of the death of the in-
sured and excluded from gross income. For
this purpose, terminally ill individuals are
defined under § 101(g)(4)(A), and chroni-
cally ill individuals are defined under
§ 101(g)(4)(B). The exclusion is unlim-
ited in amount for contracts insuring ter-
minally ill individuals, but under § 101(g)(3)
the exclusion is limited for insureds who
are chronically ill.

If the person making the payments to the
owner of the life insurance contract is the
issuing insurance company, the availabil-
ity of the exclusion depends solely upon
whether the insured meets the definition of
either a terminally or chronically ill per-
son. If a life insurance contract insuring a
terminally or chronically ill individual is
sold or assigned, however, the buyer/
assignee must qualify as a viatical settle-
ment provider under § 101(g)(2)(B) in order
for the owner of the life insurance con-
tract to exclude all or a portion of the
amounts received from the sale or assign-
ment.

Section 101(g)(2)(B)(I) defines a viati-
cal settlement provider as any person regu-
larly engaged in the trade or business of
purchasing, or taking assignments of, life
insurance contracts on the lives of insureds
who are terminally or chronically ill, and
such person satisfies one of two alterna-
tive tests. If the insured resides in a State
that requires licensing of viatical settle-
ment providers with respect to the insured,
the buyer/assignee must be so licensed. Sec-

tion 101(g)(2)(B)(i)(I). In some States that
require licensing, the licensing program may
not be fully operational immediately upon
the effective date of the implementing stat-
ute.

If the insured resides in a State not re-
quiring the licensing of viatical settlement
providers with respect to the insured, the
buyer/assignee must meet the requirements
set forth by the National Association of In-
surance Commissioners (NAIC) in the Vi-
atical Settlements Model Act and the Model
Regulations or other NAIC requirements for
evaluating the reasonableness of amounts
paid by such persons in connection with
purchases or assignments with respect to
such insureds. Sections 101(g)(2)(B)(i)(II)
and 101(g)(2)(B)(ii) and (iii). The Model
Act, Model Regulations, and other NAIC
standards applicable to viatical settlement
providers are comprehensive and com-
plex, and are subject to periodic examina-
tion by the NAIC for possible modification
or expansion.

For purposes of § 101(g)(2)(B)(i)(I), if
the regulatory authority in a State that re-
quires licensing establishes an interim pro-
gram granting temporary authority to
particular viatical settlement providers or
blanket authority for all viatical settle-
ment providers to conduct business pend-
ing implementation of its licensing program,
authorized providers will be treated as li-
censed in that State.

Conversely, if a State enacts a licens-
ing requirement and the appropriate regu-
latory authorities of the State do not permit
viatical settlement providers to engage in
business in that State (either under tempo-
rary authority to particular viatical settle-
ment providers or blanket authority to all
viatical settlement providers) until licenses
are actually granted, providers that never-
theless engage in business in that State will
not be treated as licensed for purposes of
§ 101(g)(2)(B)(i)(I). In such a State, a vi-
atical settlement provider may not rely on
the NAIC Model Law or Model Regula-
tions to satisfy the requirements set forth
in § 101(g)(2)(B)(i)(II). Accordingly, no ex-
clusion is available for proceeds from the
sale or assignment of life insurance con-
tracts insuring the lives of terminally or
chronically ill insureds residing in that State
until that State actually grants licenses.
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