
pension, etc., plans), the transaction must
be disclosed in the manner stated in such
published guidance.

(b) Effective date. This section applies
to transactions entered into on or after Janu-
ary 1, 2003.

PART 56—PUBLIC CHARITY EXCISE
TAXES

Par. 13. The authority citation for part
56 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 14. Section 56.6011–4T is added to

read as follows:

§ 56.6011–4T Requirement of statement
disclosing participation in certain
transactions by taxpayers (temporary).

(a) In general. If a transaction is iden-
tified as a “listed transaction” as defined in
§ 1.6011–4T of this chapter by the Com-
missioner in published guidance (see
§ 601.601(d)(2) of this chapter), and the
listed transaction involves an excise tax un-
der chapter 41 of subtitle D of the Inter-
nal Revenue Code (relating to public
charities), the transaction must be disclosed
in the manner stated in such published guid-
ance.

(b) Effective date. This section applies
to transactions entered into on or after Janu-
ary 1, 2003.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 15. The authority citation for part
301 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 16. Section 301.6111–2T is amended

as follows:
1. Paragraphs (a)(3) and (b)(3)(i) are re-

vised.
2. Paragraph (c)(3) is amended by add-

ing a sentence at the end of the paragraph.
3. Paragraph (h) is amended by revis-

ing the paragraph heading and removing the
third sentence through the last sentence and
adding two new sentences in their place.

The revisions and additions read as
follows:

§ 301.6111–2T Confidential corporate
tax shelters (temporary).

(a) * * *
(3) For purposes of this section, refer-

ences to the term “transaction” include all
of the factual elements relevant to the ex-

pected tax treatment of any investment, en-
tity, plan, or arrangement, and include any
series of steps carried out as part of a plan.
For purposes of this section, the term “sub-
stantially similar” includes any transac-
tion that is expected to obtain the same or
similar types of tax consequences and that
is either factually similar or based on the
same or similar tax strategy. Receipt of an
opinion regarding the tax consequences of
the transaction is not relevant to the deter-
mination of whether the transaction is the
same as or substantially similar to another
transaction. Further, the term “substan-
tially similar” must be broadly construed in
favor of registration. For examples, see
§ 1.6011–4T(c)(4) of this chapter.

* * * * *
(b) * * *
(3) * * *
(i) The potential participant is expected

to participate in the transaction in the or-
dinary course of its business in a form con-
sistent with customary commercial practice
(a transaction involving the acquisition, dis-
position, or restructuring of a business, in-
cluding the acquisition, disposition, or other
change in the ownership or control of an
entity that is engaged in a business, or a
transaction involving a recapitalization or
an acquisition of capital for use in the tax-
payer’s business, shall be considered a trans-
action carried out in the ordinary course of
a taxpayer’s business); and

* * * * *
(c)
(3) * * * This presumption is avail-

able only in cases in which the written au-
thorization to disclose is effective without
limitation of any kind from the commence-
ment of discussions.

* * * * *
(h) Effective dates. * * * However, para-

graphs (a)(3), (b)(3)(i), and (c)(3) of this
section apply to confidential corporate tax
shelters in which any interests are offered
for sale on or after January 1, 2003. The
rules that apply to confidential corporate tax
shelters in which any interests are offered
for sale after February 28, 2000, and on or
before December 31, 2002, are contained
in § 301.6111–2T in effect prior to Janu-
ary 1, 2003 (see 26 CFR part 301 revised
as of April 1, 2002, and 2002–28 I.R.B. 91
(see § 601.601(d)(2) of this chapter)).

Robert E. Wenzel,
Deputy Commissioner

of Internal Revenue.

Approved October 15, 2002.

Pamela F. Olson,
Assistant Secretary of the Treasury.

(Filed by the Office of the Federal Register on October 17,
2002, 3:10 p.m., and published in the issue of the Federal Reg-
ister for October 22, 2002, 67 F.R. 64799)

Section 6112.—Organizers
and Sellers of Potentially Abu-
sive Tax Shelters Must Keep
Lists of Inventors

301.6112–1T: Requirement to prepare, maintain, and

furnish lists with respect to potentially abusive tax shel-

ters (temporary).

T.D. 9018

DEPARTMENT OF THE
TREASURY
Internal Revenue Service
26 CFR Part 301

Requirement to Maintain a
List of Investors in Potentially
Abusive Tax Shelters

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Temporary regualations.

SUMMARY: These temporary regulations
relate to the preparation, maintenance, and
furnishing of lists of persons in poten-
tially abusive tax shelters under section
6112. These regulations apply to organiz-
ers and sellers of potentially abusive tax
shelters. The text of these temporary regu-
lations also serves as the text of the pro-
posed regulations set forth in the notice of
proposed rulemaking on this subject on page
834 of this Bulletin.

DATES: Effective Date: These tempo-
rary regulations are effective January 1,
2003.

Applicability date: For dates of appli-
cability, see § 301.6112–1T(j).

FOR FURTHER INFORMATION
CONTACT: Charlotte Chyr, Tara P.
Volungis, or Danielle M. Grimm, 202–
622–3070 (not a toll-free number).
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SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

These regulations are being issued with-
out prior notice and public procedure pur-
suant to the Administrative Procedure Act
(5 U.S.C. 553). For this reason, the col-
lections of information contained in these
regulations have been reviewed and, pend-
ing receipt and evaluation of public com-
ments, approved by the Office of
Management and Budget under control
number 1545–1686. Responses to these col-
lections of information are mandatory.

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information unless
the collection of information displays a valid
OMB control number.

For further information concerning these
collections of information, and where to
submit comments on the collections of in-
formation and the accuracy of the esti-
mated burden, and suggestions for reducing
this burden, please refer to the preamble to
the cross-referencing notice of proposed
rulemaking published in this issue of the
Bulletin.

Books and records relating to a collec-
tion of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required by
26 U.S.C. 6103.

Background

This document amends 26 CFR part 301
regarding the requirement to maintain lists
of persons for potentially abusive tax shel-
ters under section 6112. Section 6708 pro-
vides penalties for failing to maintain a list
under section 6112.

On February 28, 2000, the IRS issued
temporary and proposed regulations re-
garding section 6112 (T.D. 8875, 2000–1
C.B. 761; REG–103736–00, 2000–1 C.B.
768). The February regulations were pub-
lished in the Federal Register (65 FR
11211; 65 FR 11271) on March 2, 2000. On
August 11, 2000, the IRS issued tempo-
rary and proposed regulations regarding sec-
tion 6112 (T.D. 8896, 2000–2 C.B. 249;
REG–103736–00, 2000–2 C.B. 258). The
August 2000 regulations were published in
the Federal Register (65 FR 49909; 65 FR
49955) on August 16, 2000, modifying the
previous regulations.

The list maintenance rules under sec-
tion 6112, along with the rules relating to
disclosure of reportable transactions un-
der section 6011 and the rules for regis-
tration of tax shelters under section 6111,
are intended to provide the IRS and Trea-
sury with information needed to evaluate
potentially abusive transactions. The IRS
and Treasury have considered and evalu-
ated compliance with these rules and have
determined that certain additional changes
to the current temporary and proposed regu-
lations are necessary to improve compli-
ance and to carry out the purposes of
sections 6011, 6111, and 6112. On March
20, 2002, Treasury released its Plan to Com-
bat Abusive Tax Avoidance Transactions
(PO–2018), which describes changes to the
rules under sections 6011, 6111, and 6112
that will establish a more effective disclo-
sure regime and improve compliance. See
http://www.treas.gov/press/releases/po
2018.htm.

These amendments to the temporary
regulations under section 6112 generally re-
quire organizers and sellers (material ad-
visors) to maintain lists of persons for
transactions required to be registered un-
der section 6111 and for reportable trans-
actions defined in § 1.6011–4T(b) of the
Income Tax Regulations.

Concurrent with these amended tempo-
rary regulations under section 6112, the IRS
and Treasury are publishing elsewhere in
this issue of the Bulletin amended tempo-
rary regulations under section 6011. The
amended temporary regulations under sec-
tion 6011 revise the categories of transac-
tions that must be disclosed on returns.

Pending legislation would modify sec-
tion 6111 to require registration of trans-
actions that are required to be disclosed
under section 6011. The IRS and Trea-
sury intend to revise the regulations un-
der section 6111 when such legislation is
enacted.

Explanation of Provisions

A. Potentially Abusive Tax Shelter

Section 6112 provides that any person
who organizes or sells any interest in a po-
tentially abusive tax shelter must main-
tain a list identifying each person who was
sold an interest in such shelter and con-
taining any other information required by
regulations. A potentially abusive tax shel-
ter under section 6112 includes any tax shel-
ter that is required to be registered with the

IRS as a tax shelter under section 6111, and
any transaction that has a potential for tax
avoidance or evasion.

Under these regulations, a transaction has
the potential for tax avoidance or evasion
if it is a listed transaction or if a potential
material advisor, at the time the transac-
tion is entered into, knows or has reason to
know that the transaction is otherwise a re-
portable transaction as defined in § 1.6011–
4T. For purposes of section 6112, listed
transactions that involve Federal estate, gift,
employment, and pension and exempt or-
ganizations excise taxes are also poten-
tially abusive tax shelters that require list
maintenance. If a transaction that involves
Federal income taxes becomes a listed trans-
action on or after January 1, 2003, it is a
potentially abusive tax shelter for pur-
poses of section 6112 and, whether or not
the material advisor is already required to
maintain a list, the material advisor must
begin, at the time of listing, to include on
the list those persons who acquired an in-
terest in the transaction after February 28,
2000.

B. Organizer and Seller (Material
Advisor)

The regulations provide that a person is
an organizer of, or a seller of any interest
in, a transaction that is a potentially abu-
sive tax shelter if that person is a mate-
rial advisor with respect to that transaction.
In general, a material advisor is any per-
son who (i) receives, or expects to receive,
at least a minimum fee in connection with
a transaction that is a potentially abusive
tax shelter, and (ii) who makes or pro-
vides any statement, oral or written, to any
person as to the potential tax consequences
of that transaction. The Internal Revenue
Service and Treasury are considering
whether the minimum fee requirement
should be eliminated with respect to listed
transactions.

The minimum fee is $250,000 for a
transaction that is a potentially abusive tax
shelter if all persons who acquire an inter-
est, directly or indirectly, in the transac-
tion are corporations (other than S
corporations). The minimum fee for any
other transaction that is a potentially abu-
sive tax shelter is $50,000. In calculating
the minimum fee, each transaction that is
a potentially abusive tax shelter is evalu-
ated separately to determine whether the
minimum fee threshold is satisfied with re-
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spect to that particular transaction. If the
minimum fee threshold is satisfied with re-
spect to one transaction that is a poten-
tially abusive tax shelter, but not with
respect to another separate transaction
(whether or not it is substantially simi-
lar), a person is a material advisor with re-
spect to only the transaction for which the
minimum fee threshold is satisfied. Ac-
cordingly, the list required to be main-
tained includes only those persons who are
participants in the transaction for which the
minimum fee threshold is satisfied.

C. Preparing, Maintaining and
Furnishing Lists

In general, a material advisor must pre-
pare and maintain a separate list of per-
sons for each transaction that is a potentially
abusive tax shelter. However, to ensure that
the IRS is able to identify all of the per-
sons who are participants in potentially abu-
sive tax shelters that are substantially
similar, the regulations further provide that
the material advisor must keep one list for
all transactions that are substantially simi-
lar and are potentially abusive tax shel-
ters.

Any person to whom a material advi-
sor makes or provides a statement, oral or
written, as to the potential tax consequences
of a transaction that is a potentially abu-
sive tax shelter must be included on a list
if the material advisor knows or has rea-
son to know that the person, or any re-
lated party, participated or will participate
in the transaction. A person (including any
related party) is treated as having partici-
pated in a transaction that is a potentially
abusive tax shelter if the material advisor
knows or has reason to know that the per-
son sold or transferred, or will sell or trans-
fer to another person (subsequent
participant) an interest in that type of trans-
action that, if entered into, would be a po-
tentially abusive tax shelter. The material
advisor also must list any subsequent par-
ticipant if the material advisor knows or has
reason to know the identity of that subse-
quent participant and the material advisor
knows or reasonably expects that the sub-
sequent participant will participate in, or sell
or transfer to another subsequent partici-

pant an interest in that type of transaction
that, if entered into, would be a poten-
tially abusive tax shelter.

The required list must be maintained for
ten years following the date on which the
material advisor last made a statement, oral
or written, as to the potential tax conse-
quences that may result from the transac-
tion that is a potentially abusive tax shelter.
If a material advisor that is an entity dis-
solves or liquidates before the expiration of
the ten-year period, the person respon-
sible under state law for winding up the af-
fairs of the material advisor is (or if state
law does not specify any person, then each
of the directors of the corporation, the gen-
eral partners of the partnership, or the trust-
ees, owners, or members of the entity are)
responsible for preparing, maintaining, and
furnishing the list, unless the dissolved or
liquidated entity submits the list to the Of-
fice of Tax Shelter Analysis (OTSA) within
60 days after the dissolution or liquida-
tion. The responsible person must also pro-
vide notice to OTSA of such dissolution or
liquidation within 60 days after the disso-
lution or liquidation.

Each material advisor must, upon writ-
ten request by the IRS, furnish the list of
persons to the IRS within 20 business days
after the date of the request. The list may
be furnished to the IRS in any form that en-
ables the IRS to determine without undue
delay or difficulty the information required
to be contained in the list.

As a general rule, the name of a par-
ticipant in a transaction that is a poten-
tially abusive tax shelter is not protected by
either the attorney-client privilege or by the
tax practitioner privilege under section 7525.
No participant in a transaction that is a po-
tentially abusive tax shelter should have a
reasonable expectation of confidentiality
with respect to that person’s identity. More-
over, a claim of privilege that is not based
on a reasonable belief that the privilege ap-
plies may subject the material advisor to
penalties under section 6708.

D. Substantially Similar Transactions

For purposes of section 6112, a sub-
stantially similar transaction includes any
transaction that is expected to obtain the

same or similar types of tax consequences
and that is either factually similar or based
on the same or similar tax strategy. Re-
ceipt of an opinion regarding the tax con-
sequences of a transaction is not relevant
to the determination of whether that trans-
action is the same as or substantially simi-
lar to another transaction. Further, the term
substantially similar must be broadly con-
strued in favor of list maintenance.

E. Effective Date

These amended temporary regulations
apply to transactions that are potentially
abusive tax shelters entered into, or inter-
ests acquired therein, on or after January 1,
2003. However, these regulations shall ap-
ply to any transaction that was entered into,
or in which an interest was acquired, af-
ter February 28, 2000, if the transaction be-
comes a listed transaction as defined in
§ 1.6011–4T on or after January 1, 2003,
and is subject to disclosure under § 1.6011–
4T.

Special Analysis

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It also has been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does not
apply to these regulations. Because no no-
tice of proposed rulemaking is required, the
provisions of the Regulatory Flexibility Act
(5 U.S.C. chapter 6) do not apply. Pursu-
ant to section 7805(f) of the Internal Rev-
enue Code, these regulations will be
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administra-
tion for comment on their impact on small
business.

Drafting Information

The principal authors of these regula-
tions are Charlotte Chyr, Tara P. Volungis,
and Danielle M. Grimm, Office of the As-
sociate Chief Counsel (Passthroughs and
Special Industries). However, other per-
sonnel from the IRS and Treasury Depart-
ment participated in their development.

2002–45 I.R.B. 825 November 12, 2002



* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation for
part 301 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 301.6112–1T is revised

to read as follows:

§ 301.6112–1T Requirement to prepare,
maintain, and furnish lists with respect
to potentially abusive tax shelters
(temporary).

(a) In general. Each organizer and seller,
as described in paragraph (c) of this sec-
tion, of a transaction that is a potentially
abusive tax shelter, as described in para-
graph (b) of this section, shall prepare and
maintain a list of persons in accordance with
paragraph (e) of this section and upon re-
quest shall furnish such list to the Inter-
nal Revenue Service in accordance with
paragraph (g) of this section.

(b) Potentially abusive tax shelters. For
purposes of this section, a potentially abu-
sive tax shelter is any transaction that is a
section 6111 tax shelter, as described in
paragraph (b)(1) of this section, or that has
a potential for tax avoidance or evasion, as
described in paragraph (b)(2) of this sec-
tion. The term “transaction” includes all of
the factual elements relevant to support the
expected tax treatment of any investment,
entity, plan, or arrangement, and includes
any series of steps carried out as part of a
plan.

(1) Transaction that is a section 6111 tax
shelter. A section 6111 tax shelter is any
transaction that is required to be regis-
tered with the Internal Revenue Service un-
der section 6111, regardless of whether that
tax shelter is properly registered pursuant
to section 6111.

(2) Transaction that has a potential for
tax avoidance or evasion. A transaction that
has a potential for tax avoidance or eva-
sion is any transaction that is a listed trans-
action as defined in § 1.6011–4T of this
chapter and is subject to disclosure under
§ 1.6011–4T, 20.6011–4T, 25.6011–4T,
31.6011–4T, 53.6011–4T, 54.6011–4T, or
56.6011–4T of this chapter, or any trans-

action that a potential material advisor
knows or has reason to know, at the time
the transaction is entered into or an inter-
est is acquired, meets one of the catego-
ries of a reportable transaction under
§ 1.6011–4T(b)(3) through (7) of this chap-
ter.

(i) The determination of whether a trans-
action has the potential for tax avoidance
or evasion does not depend upon whether
the transaction is properly disclosed pur-
suant to § 1.6011–4T, 20.6011–4T, 25.6011–
4T, 31.6011–4T, 53.6011–4T, 54.6011–
4T, or 56.6011–4T of this chapter.

(ii) If a transaction becomes a listed
transaction as defined in § 1.6011–4T of this
chapter and is subject to disclosure under
§ 1.6011–4T of this chapter, after the trans-
action is entered into or an interest in the
transaction is acquired, this section shall ap-
ply with respect to any interests acquired
after February 28, 2000. If a transaction be-
comes a listed transaction as defined in
§ 1.6011–4T of this chapter and is sub-
ject to disclosure under § 20.6011–4T,
25.6011–4T, 31.6011–4T, 53.6011–4T,
54.6011–4T, or 56.6011–4T of this chap-
ter, after the transaction is entered into or
an interest in the transaction is acquired, this
section shall apply with respect to any in-
terests acquired on or after January 1, 2003.

(c) Organizer and seller—(1) In gen-
eral. A person is an organizer of, or a seller
of an interest in, a transaction that is a po-
tentially abusive tax shelter if that person
is a material advisor, as described in para-
graph (c)(2) of this section, with respect to
that transaction.

(2) Material advisor. A material advi-
sor is any person who (or through its em-
ployees, shareholders, partners, or agents)
receives, or expects to receive, at least a
minimum fee, as defined in paragraph (c)(3)
of this section, in connection with a trans-
action that is a potentially abusive tax shel-
ter and who makes or provides any
statement, oral or written, to any person as
to the potential tax consequences of that
transaction. A person shall be treated as a
material advisor if that person forms or
avails of an entity with the purpose of
avoiding the rules of section 6111 or 6112
or the penalties under section 6707 or 6708.

(3) Minimum fee—(i) In general. For
purposes of this paragraph (c), the mini-
mum fee is $250,000 for a transaction that
is a potentially abusive tax shelter if all per-
sons who acquire an interest, directly or in-

directly, are corporations (other than S
corporations), and $50,000 for any other
transaction that is a potentially abusive tax
shelter.

(ii) Determination of fees. In determin-
ing whether the minimum fee threshold is
satisfied, all fees for advice (whether or not
tax advice) regarding, or for implementa-
tion of, a transaction that is a potentially
abusive tax shelter are taken into account.
For purposes of this section, fees include
consideration in whatever form paid,
whether in cash or in kind, and whether
paid or denominated as fees for tax ad-
vice or for some other function such as the
preparation of documentation or tax re-
turn preparation. The Internal Revenue Ser-
vice will scrutinize carefully all of the facts
and circumstances in determining whether
consideration received in connection with
a transaction that is a potentially abusive
tax shelter constitutes fees for purposes of
this section.

(d) Definitions. For purposes of this sec-
tion, the following terms are defined as
follows:

(1) Interest. The term interest includes,
but is not limited to, any right to partici-
pate in a transaction by reason of a part-
nership interest, a shareholder interest, or
a beneficial interest in a trust; any inter-
est in property (including a leasehold in-
terest); the entry into a leasing arrangement
or a consulting, management or other agree-
ment for the performance of services; or any
interest in any other investment, entity, plan,
or arrangement. The term interest includes
any interest that purportedly entitles the di-
rect or indirect holder of the interest to any
tax consequence (including, but not lim-
ited to, a deduction, loss, or adjustment to
tax basis in an asset) arising from the trans-
action. An interest also includes the re-
ceipt of information or services regarding
the organization or structure of the trans-
action if the information or services are rel-
evant to the potential tax consequences of
the transaction.

(2) Substantially similar. The term sub-
stantially similar includes any transaction
that is expected to obtain the same or simi-
lar types of tax consequences and that is ei-
ther factually similar or based on the same
or similar tax strategy. Receipt of an opin-
ion regarding the tax consequences of the
transaction is not relevant to the determi-
nation of whether the transaction is the same
as or substantially similar to another trans-
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action. Further, the term substantially simi-
lar must be broadly construed in favor of
list maintenance.

(3) Person. The term person means any
person described in section 7701(a)(1), in-
cluding an affiliated group of corpora-
tions that join in the filing of a consolidated
return under section 1501.

(4) Related party. A person is a related
party with respect to another person if such
person bears a relationship to such other
person described in section 267 or 707.

(e) Preparation and maintenance of
lists—(1) In general. A separate list of per-
sons must be prepared and maintained for
each transaction that is a potentially abu-
sive tax shelter. However, one list must be
maintained for substantially similar trans-
actions that are potentially abusive tax shel-
ters.

(2) Persons required to be included on
lists. (i) A material advisor is required to
list each person to whom the material ad-
visor makes or provides a statement, oral
or written, as to the potential tax conse-
quences of a transaction that is a poten-
tially abusive tax shelter, if the material
advisor knows or has reason to know that
the person or any related party partici-
pated in or will participate in the transac-
tion (or a substantially similar transaction
that is a potentially abusive tax shelter).

(ii) A material advisor shall treat a per-
son (including any related party) as hav-
ing participated in a transaction that is a
potentially abusive tax shelter if the ma-
terial advisor knows or has reason to know
that the person sold or transferred, or will
sell or transfer, to another person (subse-
quent participant) an interest in that type of
transaction that, if entered into, would be
a potentially abusive tax shelter. The ma-
terial advisor also must list any subse-
quent participant if the material advisor
knows or has reason to know the identity
of that subsequent participant, and the ma-
terial advisor knows or reasonably expects
that the subsequent participant will partici-
pate in, or sell or transfer to another sub-
sequent participant an interest in that type
of transaction that, if entered into, would
be a potentially abusive tax shelter.

(iii) The following examples illustrate the
provisions of this section:

Example 1. An investment firm provides a state-
ment describing the potential tax consequences of a
type of transaction to three taxpayers: Corporation X,
Corporation Y, and Corporation Z. Each taxpayer
agrees to pay the investment firm $300,000 in con-

nection with the transaction, and each taxpayer en-
gages in a separate transaction (transaction X,
transaction Y, and transaction Z, respectively). At the
time the transactions are entered into, the invest-
ment firm knows, or has reason to know, that the trans-
actions will result in a single taxable year loss of $9
million for Corporation X, $15 million for Corpora-
tion Y, and $12 million for Corporation Z. The trans-
actions do not satisfy the definitions of a reportable
transaction under § 1.6011–4T(b)(2), (3), (4), (6) or
(7) of this chapter. All the persons who acquired an
interest directly or indirectly in the transactions are
C corporations.

(i) Transaction X. At the time transaction X is en-
tered into, the investment firm does not know, or have
reason to know, that the transaction is a reportable
transaction, because the $9 million loss does not sat-
isfy the $10 million threshold under § 1.6011–4T(b)(5)
of this chapter (relating to loss transactions). Accord-
ingly, transaction X is not a potentially abusive tax
shelter. The investment firm is not required to main-
tain a list with respect to transaction X.

(ii) Transactions Y and Z. The investment firm sat-
isfies the three requirements for being a material ad-
visor with respect to transaction Y and with respect
to transaction Z. First, both of the transactions are po-
tentially abusive tax shelters with respect to the in-
vestment firm because the investment firm knows, or
has reason to know, at the time the transactions are
entered into, that the losses for each of Corporation
Y and Z are expected to exceed the $10 million thresh-
old and, thus, the transactions are reportable trans-
actions under § 1.6011–4T(b)(5) of this chapter
(relating to loss transactions). Second, the invest-
ment firm provides a statement as to the potential tax
consequences of the transactions. Third, the invest-
ment firm receives $300,000 in connection with each
transaction, which exceeds the minimum fee with re-
spect to each transaction ($250,000). Accordingly, the
investment firm must maintain a list with respect to
transactions Y and Z. Because transactions Y and Z
are based on the same or similar tax strategy, trans-
actions Y and Z are substantially similar transac-
tions, and the investment firm must keep one list with
respect to both transactions. The list must contain in-
formation about Corporation Y and Corporation Z (see
paragraph (e)(2)(i) of this section).

Example 2. (i) Corporation M provides a state-
ment to Corporation N describing the potential tax con-
sequences of a type of transaction. Corporation N pays
Corporation M $90,000 for the information about that
type of transaction. Corporation M knows that Cor-
poration N will sell the information to Taxpayer O (a
corporation) and Taxpayer P (an individual), and rea-
sonably expects Taxpayer O and Taxpayer P to par-
ticipate in transactions of the type that Corporation M
described to Corporation N. Corporation N, in turn,
provides a statement as to the potential tax conse-
quences of that type of transaction to Taxpayer O and
Taxpayer P. Each taxpayer agrees to pay Corpora-
tion N $80,000 in connection with their respective
transactions, and each taxpayer engages in a sepa-
rate transaction (transaction O and transaction P, re-
spectively). At the time the transactions are entered
into, both Corporation M and Corporation N know,
or have reason to know, that the transactions are re-
portable transactions under § 1.6011–4T(b) of this
chapter. All the persons who acquire an interest di-
rectly or indirectly in transaction O are C corpora-
tions.

(ii) Corporation N is not a material advisor with
respect to transaction O because Corporation N re-
ceives only $80,000 in connection with transaction O,
which is less than the minimum fee for that transac-
tion ($250,000). Corporation N is a material advisor
with respect to transaction P. First, at the time trans-
action P is entered into, Corporation N knows, or has
reason to know, that transaction P is a reportable trans-
action and, thus, is a potentially abusive tax shelter.
Second, Corporation N provides a statement as to the
potential tax consequences of transaction P. Third, Cor-
poration N receives $80,000 in connection with trans-
action P, which exceeds the minimum fee for that
transaction ($50,000). Accordingly, Corporation N must
keep a list with respect to transaction P. The list must
contain information about Taxpayer P (see para-
graph (e)(2)(ii) of this section).

(iii) Corporation M is not a material advisor with
respect to transaction O because Corporation M re-
ceives only $90,000 in connection with transaction O,
which is less than the minimum fee for that transac-
tion ($250,000). Corporation M is a material advi-
sor with respect to transaction P. First, at the time
transaction P is entered into, Corporation M knows,
or has reason to know, that transaction P is a report-
able transaction and, thus, is a potentially abusive tax
shelter. Second, Corporation M provides a state-
ment as to the potential tax consequences of trans-
action P, and Corporation M receives $90,000 in
connection with transaction P, which exceeds the mini-
mum fee for that transaction ($50,000). Accord-
ingly, Corporation M must keep a list with respect to
transaction P. The list must contain information about
Corporation N (see paragraph (e)(2)(ii) of this sec-
tion) and Taxpayer P (see paragraph (e)(2)(ii) of this
section).

(3) Contents—(i) In general. Each list
must contain the following information—

(A) The name of each transaction that
is a potentially abusive tax shelter and the
registration number, if any, obtained un-
der section 6111;

(B) The TIN (as defined in section
7701(a)(41)), if any, of each transaction;

(C) The name, address, and TIN of each
person required to be on the list;

(D) If applicable, the number of units
(i.e., percentage of profits, number of shares,
etc.) acquired by each person required to
be included on the list;

(E) The date on which each interest was
acquired;

(F) The amount invested in each trans-
action by each person required to be in-
cluded on the list;

(G) A detailed description of each trans-
action that describes both the structure and
its expected tax consequences;

(H) A summary or schedule of the tax
consequences that each person is intended
or expected to derive from participation in
each transaction, if known by the mate-
rial advisor;
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(I) Copies of any additional written ma-
terials, including tax analyses or opin-
ions, relating to each transaction that have
been shown or provided to any person who
acquired or may acquire an interest in the
transactions, or to their representatives, tax
advisors, or agents, by the material advi-
sor or any related party or agent of the ma-
terial advisor; and

(J) For each person, if the interest in the
transaction was not acquired from the ma-
terial advisor maintaining the list, the name
of the person from whom the interest was
acquired.

(ii) Claims of privilege. In any case in
which an attorney or federally authorized
tax practitioner within the meaning of sec-
tion 7525 is required to maintain a list with
respect to a transaction that is a poten-
tially abusive tax shelter, and that person
has a reasonable belief that information re-
quired to be disclosed under this para-
graph (e)(3) is protected by the attorney-
client privilege or by the confidentiality
privilege of section 7525(a), the attorney or
federally authorized tax practitioner must
still maintain the list of persons pursuant
to the requirements of this section. When
the list is requested by the Internal Rev-
enue Service, as provided in paragraph (g)
of this section, the material advisor may as-
sert a privilege claim subject to the re-
quirements of this paragraph (e)(3)(ii).

(A) The claimed privilege must be sup-
ported by a statement that is signed by the
attorney or federally authorized tax prac-
titioner under penalties of perjury, must
identify and describe (as set forth in para-
graph (e)(3)(ii)(B) of this section) the na-
ture of each document or category of
information that is not produced which will
allow the Service to determine the appli-
cability of the privilege or protection
claimed, without revealing the privileged in-
formation itself, and must include the fol-
lowing representations with respect to each
document or category of information for
which the privilege is claimed—

(1) Specifically represent that the infor-
mation was a confidential practitioner-
client communication and, in the case of
information which a federally authorized tax
practitioner claims is privileged under sec-
tion 7525, that the omitted information was
not part of tax advice that constituted the
promotion of the direct or indirect partici-
pation of a corporation in any tax shelter
(as defined in section 662(d)(2)(iii)); and

(2) Specifically represent that to the best
of such person’s knowledge and belief, all
others in possession of the omitted infor-
mation did not disclose the omitted infor-
mation to any person whose receipt of such
information would result in a waiver of the
privilege.

(B) Identification and description of a
document or category of information in-
cludes, but is not limited to—

(1) The date appearing on such docu-
ment or, if it has no date, the date or ap-
proximate date that such document was
created;

(2) The general nature, description and
purpose of such document and the iden-
tity of the person who signed such docu-
ment, and, if it was not signed, the identity
of each person who prepared it; and

(3) The identity of each person to whom
such document was addressed and the iden-
tity of each person, other than such ad-
dressee, to whom such document, or a copy
thereof, was given or sent.

(f) Retention of lists. Each material ad-
visor must maintain the list described in
paragraph (e) of this section for ten years
following the date on which the material ad-
visor last made a statement, oral or writ-
ten, as to the potential tax consequences of
the transaction. If the material advisor re-
quired to prepare, maintain, and furnish the
list is a corporation, partnership, or other
entity (entity) that has dissolved or liqui-
dated before completion of the ten-year pe-
riod, the person responsible under state law
for winding up the affairs of the entity must
prepare, maintain and furnish the list on be-
half of the entity, unless the entity sub-
mits the list to the Office of Tax Shelter
Analysis (OTSA) within 60 days after the
dissolution or liquidation. If state law does
not specify any person as responsible for
winding up the affairs, then each of the di-
rectors of the corporation, the general part-
ners of the partnership, or the trustees,
owners, or members of the entity are re-
sponsible for preparing, maintaining and fur-
nishing the list on behalf of the entity,
unless the entity submits the list to the Of-
fice of Tax Shelter Analysis (OTSA) within
60 days after the dissolution or liquida-
tion. The responsible person must also pro-
vide notice to OTSA of such dissolution or
liquidation within 60 days after the disso-
lution or liquidation. The list and the no-
tice provided to OTSA may be sent to:
Internal Revenue Service, LM:PFTG:OTSA,

Large & Mid-Size Business Division, 1111
Constitution Ave., NW, Washington, DC
20224, or to such other address as pro-
vided by the Commissioner.

(g) Furnishing of lists. Each material ad-
visor and person responsible for maintain-
ing a list of persons must, upon written
request by the Internal Revenue Service,
furnish the list to the Internal Revenue Ser-
vice within 20 business days after the date
of the request. The request is not required
to be in the form of an administrative sum-
mons. The list may be furnished to the In-
ternal Revenue Service on paper, card file,
magnetic media, or in any other form, pro-
vided the method of furnishing the list en-
ables the Internal Revenue Service to
determine without undue delay or diffi-
culty the information required in para-
graph (e)(3) of this section.

(h) Designation agreements. If more than
one material advisor is required to main-
tain a list of persons, in accordance with
paragraph (e) of this section, for a poten-
tially abusive tax shelter, the material ad-
visors may designate by written agreement
a single material advisor to maintain the list
or a portion of the list. The designation of
one material advisor to maintain the list
does not relieve the other material advi-
sors from their obligation to furnish the list
to the Internal Revenue Service in accor-
dance with paragraph (g) of this section.
The fact that a material advisor is unable
to obtain the list from any designated ma-
terial advisor, the fact that any designated
material advisor did not maintain a list, or
the fact that the list maintained by any des-
ignated material advisor is not complete,
will not relieve any material advisor from
the requirements of this section.

(i) Procedure for obtaining rulings. A
person may submit a request to the Inter-
nal Revenue Service for a ruling as to
whether a transaction is a potentially abu-
sive tax shelter for purposes of this sec-
tion and whether that person is a material
advisor with respect to that transaction. If
the request fully discloses all relevant facts
relating to the transaction (including all facts
relevant to the person’s relationship to such
transaction), then the requirement to main-
tain a list shall be suspended for that per-
son during the period that such ruling
request is pending and for 60 days there-
after; however, if it is ultimately deter-
mined that the transaction is a potentially
abusive tax shelter, the pendency of such
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a ruling request shall not affect the require-
ment to maintain the list, nor shall it af-
fect the persons required to be included on
the list (including persons who acquired in-
terests in the potentially abusive tax shel-
ter prior to and during the pendency of the
ruling request), or the other information re-
quired to be included as part of the list.

(j) Effective date. This section applies to
any transaction that is a potentially abu-
sive tax shelter entered into, or any inter-
est acquired therein, on or after January 1,
2003. However, this section shall apply to
any transaction that was entered into, or in
which an interest was acquired, after Feb-
ruary 28, 2000, if the transaction becomes
a listed transaction as defined in
§ 1.6011–4T of this chapter on or after
January 1, 2003, and is subject to disclo-
sure under § 1.6011–4T of this chapter. Oth-
erwise, the rules that apply with respect to
any other transaction that is a potentially
abusive tax shelter entered into, or any in-
terest acquired therein, on or before De-

cember 31, 2002, are contained in
§ 301.6112–1T in effect prior to Decem-
ber 31, 2002 (see 26 CFR part 301 re-
vised as of April 1, 2002).

Robert E. Wenzel,
Deputy Commissioner

of Internal Revenue.

Approved October 15, 2002.

Pamela F. Olson,
Assistant Secretary of the Treasury.

(Filed by the Office of the Federal Register on October 17,
2002, 3:10 p.m., and published in the issue of the Federal Reg-
ister for October 22, 2002, 67 F.R. 64807)

Section 7701.—Definitions

26 CFR 301.7701–3: Classification of certain busi-
ness entities.

How do taxpayers treat, for federal tax purposes,
an entity that is owned solely by a husband and wife
as community property under the laws of a state, a for-
eign country, or a possession of the United States? See
Rev. Proc. 2002–69, page 831.

Section 7872.—Treatment of
Loans With Below-Market In-
terest Rates

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2002. See Rev. Rul. 2002–74, page 814.
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