
within the required period if the employer
establishes a right to a refund of the
amount mistakenly contributed or paid by
filing a claim with the plan administrator
within six months after the date on which
the plan administrator determines that a
mistake did occur. For purposes of this
section, plan administrator is defined in
section 414(g) and the regulations there-
under.

(2) Applicable conditions—(i) In gen-
eral. The employer making the contribu-
tion or withdrawal liability payment to a
multiemployer plan must demonstrate
that an excessive contribution or overpay-
ment has been made due to a mistake of
fact or law. A mistake of fact or law relat-
ing to plan qualification under section
401 or to trust exemption under section
501 is not considered to be a mistake of
fact or law which entitles an employer to
a refund under this section. For purposes
of this section, a multiemployer plan is
defined in section 414(f) and the regula-
tions thereunder.

(ii) Amount to be returned—(A) Gen-
eral rule. The amount to be returned to
the employer is the excess of the amount
contributed or paid over the amount that
would have been contributed or paid had
no mistake been made. This amount is the
excess contribution or overpayment.
Except as provided in paragraph
(b)(2)(ii)(B) of this section, interest or
earnings attributable to an excess contri-
bution shall not be returned to the
employer, and any losses attributable to
an excess contribution must reduce the
amount returned to the employer. For pur-
poses of the previous sentence, the appli-
cation of plan-wide investment experi-
ence to the excess contribution would be
an acceptable method of calculating
losses. A refund of a mistaken contribu-
tion must in no event reduce a partici-
pant’s account balance in a defined con-
tribution plan to an amount less than that
amount which would properly have been
in that participant’s account had no mis-
take occurred. Thus, to the extent that the
refund of an excess contribution would
reduce a participant’s account balance in
a defined contribution plan to an amount
less than the amount which would prop-
erly be in the participant’s account had no

,

.

.

Section 4041.—Imposition of
Tax

26 CFR 48.4041–10: Exemption for use as supplies
for vessels or aircraft.

When is an aircraft “actually engaged in foreign
trade” within the meaning of § 4221(d)(3)? See Rev.
Rul. 2002–50, on this page.

Section 4081.—Imposition of
Tax

When is an aircraft “actually engaged in foreign
trade” within the meaning of § 4221(d)(3)? See Rev.
Rul. 2002–50, on this page.

Section 4091.—Imposition of
Tax

When is an aircraft “actually engaged in foreign
trade” within the meaning of § 4221(d)(3)? See Rev.
Rul. 2002–50, on this page.

Section 4092.—Exemptions

When is an aircraft “actually engaged in foreign
trade” within the meaning of § 4221(d)(3)? See Rev.
Rul. 2002–50, on this page.

Section 4221.—Certain Tax-
Free Sales

26 CFR 48.4221–4: Tax-free sale of articles for use
by the purchaser as supplies for vessels or aircraft.
(Also §§ 4041, 4081, 4091, 4092, 6416, 6421, 6427,
7805; §§ 48.4041–10, 48.6416(b)(2)–2, 301.7805–
1.)

Tax-free sale of articles for use by
the purchaser as supplies for vessels or
aircraft. For purposes of section 4092 of
the Code, an aircraft that flies a person
for hire between the United States and a
foreign country is actually engaged in for-
eign trade within the meaning of section
4221(d)(3) of the Code, That aircraft is
also actually engaged in foreign trade
when flying that person from a city in the
United States to another city in the United
States as part of the transportation
between the United States and the foreign
country.

Rev. Rul. 2002–50

ISSUE

For purposes of § 4092 of the Internal
Revenue Code, when is an aircraft “actu-
ally engaged in foreign trade” within the
meaning of § 4221(d)(3)?
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FACTS

Aircraft A, Aircraft B, and Aircraft C
are operated by a domestic airline in the
business of transporting persons by air for
hire. The aviation fuel purchased for use
in the aircraft is purchased in the United
States.

Situation 1. Aircraft A flies from city
#1 in the United States to city #3 in a for-
eign country. En route to city #3 Aircraft
A stops in city #2 in the United States.
The flight from city #1 to city #2 is des-
ignated Flight No. 111 and the flight from
city #2 to city #3 is designated Flight No.
333. Aircraft A transports at least one per-
son for hire from city #1 to city #3.

Situation 2. Aircraft B flies from city
#4 in a foreign country to city #6 in the
United States. En route to city #6 Aircraft
B stops in city #5 in the United States.
The flight from city #4 to city #5 is des-
ignated Flight No. 555 and the flight from
city #5 to city #6 is designated Flight No.
777. Aircraft B transports at least one per-
son for hire from city #4 to city #6.

Situation 3. Aircraft C flies only
within the United States. Aircraft C trans-
ports persons for hire from city #1 to city
#2, some of whom will transfer to Air-
craft A for its flight from city #2 to city
#3 in a foreign country.

LAW AND ANALYSIS

Section 4092 provides that no tax is
imposed under § 4091 on aviation fuel
sold by a producer for use by the pur-
chaser in a nontaxable use (as defined in
§ 6427(l)(2)(B)).

Section 6427(l)(2)(B) provides that the
term “nontaxable use” means, in the case
of aviation fuel, any use that is exempt
from the tax imposed by § 4041(c)(1)
other than by reason of a prior imposition
of tax.

Section 4041(g)(1) provides that no
tax is imposed under § 4041(c)(1) on any
liquid sold for use or used as supplies for
vessels or aircraft (within the meaning of
§ 4221(d)(3)).

Section 4221(d)(3) provides that the
term “supplies for vessels or aircraft”
includes fuel supplies, ships’ stores, sea
stores, or legitimate equipment on vessels
actually engaged in foreign trade or trade
between the United States and any of its
possessions. For purposes of the preced-
ing sentence, the term “vessels” includes

civil aircraft employed in foreign trade or
trade between the United States and any
of its possessions.

Section 48.4221–4(b)(2) of the Manu-
facturers and Retailers Excise Tax Regu-
lations provides that the terms “fuel sup-
plies” and “legitimate equipment” include
all articles, materials, supplies, and equip-
ment necessary for the navigation, pro-
pulsion, and upkeep of vessels actually
engaged in foreign trade, even though
such vessels may make intermediate stops
in the United States.

Section 48.4221–4(b)(7) provides that
the exemption relating to supplies for ves-
sels or aircraft, with respect to aircraft not
constituting equipment of the armed
forces, extends to aircraft only when
employed in foreign trade.

Section 48.4221–4(b)(8) provides that
the term “trade” includes the transporta-
tion of persons or property for hire and
the making of the necessary preparations
for the transportation.

Rev. Rul. 69–259, 1969–1 C.B. 287,
addresses the question of whether Plane
No. 1 and Plane No. 2 are engaged in for-
eign trade within the meaning of
§ 4221(d)(3). Plane No. 1 flies from a
city in the United States to a city in a for-
eign country with intermediate stops in
the United States. The ruling holds that
Plane No. 1 is engaged in foreign trade
within the meaning of the statute and
regulations even though it makes interme-
diate stops in the United States. Plane No.
2 flies only within the United States and
carries passengers whose ultimate desti-
nations are cities within the United States
and other passengers with tickets to a city
in a foreign country. The foreign bound
passengers are transferred from Plane No.
2 to another airplane for completion of
their flights. The ruling holds that Plane
No. 2 cannot be considered engaged in
foreign trade because, to be so engaged,
the plane itself must travel to a foreign
destination.

Section 4221(d)(3) defines the term
supplies for vessels or aircraft as includ-
ing fuel supplies on vessels actually
engaged in foreign trade. Under
§ 48.4221–4(b)(8), the term trade
includes the transportation of persons or
property for hire. Thus, an aircraft is
“actually engaged in foreign trade” when
it is transporting any person for hire
between the United States and a foreign

country. Under § 48.4221–4(b)(2), once
an aircraft is actually engaged in foreign
trade the aircraft remains so engaged even
though it makes intermediate stops in the
United States.

Situation 1. When flying from city #1
to city #3, Aircraft A is actually engaged
in foreign trade within the meaning of
§ 4221(d)(3) because at least one person
is transported for hire on that aircraft
from city #1 to city #3. The stop in city
#2 is an intermediate stop in the United
States and thus Aircraft A is actually
engaged in foreign trade on the flight
from city #1 to city #2. Accordingly, the
aviation fuel used in the aircraft on the
flight from city #1 to city #2 is used in a
nontaxable use for purposes of § 4092.
The change in the flight number from
Flight No. 111 to Flight No. 333 does not
affect the determination of whether the
aircraft is actually engaged in foreign
trade.

Situation 2. When flying from city #4
to city #6, Aircraft B is actually engaged
in foreign trade within the meaning of
§ 4221(d)(3) because at least one person
is transported for hire on that aircraft
from city #4 to city #6. The stop in city
#5 is an intermediate stop in the United
States and thus Aircraft B is actually
engaged in foreign trade on the flight
from city #5 to city #6. Accordingly, the
aviation fuel used in the aircraft on the
flight from city #5 to city #6 is used in a
nontaxable use for purposes of § 4092.
The change in the flight number from
Flight No. 555 to Flight No. 777 does not
affect the determination of whether the
aircraft is actually engaged in foreign
trade.

Situation 3. Aircraft C is not engaged
in foreign trade even though some of its
passengers transfer to Aircraft A for trans-
port to a foreign country because Aircraft
C flies only within the United States.

HOLDING

For purposes of § 4092, an aircraft that
flies a person for hire between the United
States and a foreign country is actually
engaged in foreign trade within the mean-
ing of § 4221(d)(3). That aircraft is also
actually engaged in foreign trade when
flying that person from a city in the
United States to another city in the United
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States as part of the transportation
between the United States and the foreign
country.

This holding applies equally with
respect to: fuel used in foreign aircraft
that meet the requirements of
§ 4221(e)(1); aviation fuel not used for a
taxable purpose within the meaning of
§ 6427(l); gasoline sold for specified uses
and resales within the meaning of
§ 6416(b)(2); and gasoline sold for cer-
tain exempt purposes within the meaning
of § 6421(c). This ruling does not con-
sider the application of §§ 4092 and
4221(d)(3) to charter flights and no infer-
ences should be drawn from this ruling
regarding such flights.

EFFECT ON OTHER REVENUE
RULINGS

Rev. Rul. 69–259 is modified and
superseded.

PROSPECTIVE APPLICATION

Pursuant to the authority provided by
§ 7805(b)(8), this revenue ruling will not
apply before January 1, 2003.

DRAFTING INFORMATION

The principal author of this revenue
ruling is Susan Athy of the Office of
Associate Chief Counsel (Passthroughs
and Special Industries). For further infor-
mation regarding this revenue ruling, con-
tact Susan Athy at (202) 622–3130 (not a
toll-free call).

Section 6015.—Relief From
Joint and Several Liability on
Joint Return

26 CFR 1.6015–1: Relief from joint and several
liability on a joint return.

T.D. 9003

DEPARTMENT OF THE
TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602

Relief From Joint and Several
Liability

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulations.

SUMMARY: This document contains
final regulations relating to relief from
joint and several liability under section
6015 of the Internal Revenue Code. The
regulations reflect changes in the law
made by the Internal Revenue Service
Restructuring and Reform Act of 1998
and by the Community Renewal Tax
Relief Act of 2000. The regulations pro-
vide guidance to married individuals fil-
ing joint returns who seek relief from
joint and several liability.

EFFECTIVE DATE: These regulations
are effective on July 18, 2002.

FOR FURTHER INFORMATION CON-
TACT: Charles A. Hall, 202–622–4940
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information con-
tained in these final regulations has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act (44
U.S.C. 3507) under control number
1545–1719. Responses to this collection
of information are required in order for
certain individuals to receive relief from
the joint and several liability imposed by
section 6013(d)(3).

An agency may not conduct or spon-
sor, and a person is not required to
respond to, a collection of information
unless the collection of information dis-
plays a valid control number assigned by
the Office of Management and Budget.

The burden contained in § 1.6015–5 is
reflected in the burden of Form 8857.

Comments concerning the accuracy of
the burden estimate and suggestions for
reducing the burden should be sent to the
Internal Revenue Service, Attn: IRS
Reports Clearance Officer, W:CAR:
MP:FP:S Washington, DC 20224, and to
the Office of Management and Budget,
Attn: Desk Officer for the Department of

the Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to this col-
lection of information must be retained as
long as their contents may become mate-
rial in the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103.

Background

This document contains amendments
to the Regulations on Procedure and
Administration (26 CFR part 301) under
section 6013 of the Internal Revenue
Code (Code), relating to the election to
file a joint Federal income tax return, and
section 6015, relating to relief from the
joint and several liability. Section 6015
was added to the Code by section 3201 of
the Internal Revenue Service Restructur-
ing and Reform Act of 1998, Public Law
105–206 (112 Stat. 685) (1998) (RRA),
effective for any joint liability that was
unpaid as of July 22, 1998, and for any
liability that arises after July 22, 1998.
Section 6015 was amended by section
313 of the Community Renewal Tax
Relief Act of 2000, which was enacted as
part of the Consolidated Appropriations
Act, 2001, Public Law 106–554 (114 Stat.
2763) (2000) (CRA).

This document also removes final
regulation § 1.6013–5, relating to relief
from joint and several liability under
former section 6013(e). The final regula-
tion under § 1.6013–5 is obsolete due to
amendments to section 6013 of the Code
by the Internal Revenue Service Restruc-
turing and Reform Act of 1998. The
removal of this regulation will not affect
taxpayers.

A notice of proposed rulemaking
(REG–106446–98, 2001–1 C.B. 945) was
published in the Federal Register (66 FR
3888) on January 17, 2001, with correc-
tion dated March 29, 2001 (66 FR
17130). Several comment letters were
received, and three of the commentators
spoke at the public hearing on May 30,
2001. After consideration of the com-
ments, the proposed regulations are
adopted as modified by this Treasury
decision. The comments are discussed
below.
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