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Notice of Proposed
Rulemaking

Definition of Agent for Certain
Purposes

REG–120135–01

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemak-
ing.

SUMMARY: This document contains
proposed regulations relating to the defi-
nition of agent for certain purposes. The
proposed regulations clarify that the term
agent in certain provisions of section
6103 of the Internal Revenue Code
includes contractors.

DATES: Written and electronic comments
and requests for a public hearing must be
received by May 1, 2002.

ADDRESSES: Send submissions to
CC:ITA:RU (REG–120135–01), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be delivered
Monday through Friday between the
hours of 8 a.m. and 5 p.m. to CC:ITA:RU
(REG–120135–01), Courier’s Desk,
Internal Revenue Service, 1111 Constitu-
tion Avenue, NW, Washington, DC. Alter-
natively, taxpayers may submit comments
electronically via the Internet by selecting
the “Tax Regs” option on the IRS Home
Page, or by submitting comments directly
to the IRS Internet si te: http:/ /
www. irs .us t reas .gov / tax_regs /
regslist.html.

FOR FURTHER INFORMATION CON-
TACT: Helene R. Newsome, 202–622–
4580 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

Generally, returns and return informa-
tion are confidential under section 6103
of the Internal Revenue Code (Code)
unless a specific statutory exception
applies. In cases of non-tax-related dis-
closures, returns and return information

generally may only be disclosed to offic-
ers and employees of federal, state, and
local government agencies, and not to
contractors or agents of such agencies. In
certain limited circumstances, however,
Congress has permitted disclosures to
agents of these agencies. See sections
6103(l)(6)(B), 6103(l)(12), 6103(m)(2),
6103(m)(4), 6103(m)(5), and 6103(m)(7).

This document contains proposed
regulations that clarify that the term agent
in sections 6103(l) and (m) includes con-
tractors. Clarification that the term agent
includes contractors is necessary for the
purpose of bringing certain statutory
grants of disclosure authority into align-
ment with the reality of many agencies’
operations. Agencies generally procure
the services of third parties under public
contracting laws, which do not necessar-
ily correlate with common law concepts
of agent. This clarification is also consis-
tent with Congressional intent. For
example, the Senate Finance Committee,
in amending section 6103(m)(2), stated,
“Agents are those who are engaged
directly in performing or assisting in col-
lection functions for the federal govern-
ment, presumably, private collection
agencies who have contracted with the
government to collect claims...” S. Rep.
No. 97–378, at 15 (1982).

This clarification does not provide any
new disclosure authority, nor does it
authorize the disclosure of return infor-
mation to contractors that Congress has
not previously specifically authorized in
the Code. With regard to protection of
taxpayer data, agents/contractors are sub-
ject to safeguard requirements, redisclo-
sure prohibitions, and civil and criminal
penalties for unauthorized disclosures.
Accordingly, the proposed regulations do
not have an impact on taxpayer privacy.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) and the Regula-
tory Flexibility Act (5 U.S.C. chapter 6)
do not apply to these regulations, and,
therefore, a Regulatory Flexibility Analy-

sis is not required. Pursuant to section
7805(f), this notice of proposed rulemak-
ing will be submitted to the Chief Coun-
sel for Advocacy of the Small Business
Administration for comment on its impact
on small businesses.

Comments and Request for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any electronic and writ-
ten comments (a signed original and eight
(8) copies) that are submitted timely to
the IRS. The IRS and Treasury Depart-
ment request comments on the clarity of
the proposed rule and how it may be
made easier to understand. All comments
will be available for public inspection and
copying. A public hearing may be sched-
uled if requested in writing by a person
that timely submits written comments. If
a public hearing is scheduled, notice of
the date, time, and place for the hearing
will be published in the Federal
Register.

Drafting Information

The principal author of these regula-
tions is Helene R. Newsome, Office of
the Associate Chief Counsel (Procedure
& Administration), Disclosure & Privacy
Law Division.

* * * * *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is pro-
posed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation for
part 301 is amended by adding an entry in
numerical order to read as follows:

Authority: 26 U.S.C. 7805 ***

Section 301.6103(l)–1 also issued
under 26 U.S.C. 6103(q);***

Section 301.6103(m)–1 also issued
under 26 U.S.C. 6103(q);***

Par. 2. Section 301.6103(l)–1 is added
to read as follows:
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§ 301.6103(l)–1 Disclosure of returns
and return information for purposes
other than tax administration.

(a) Definition. For purposes of apply-
ing the provisions of section 6103(l) of
the Internal Revenue Code, the term
agent includes a contractor.

(b) Effective date. This section is
applicable on or after the date of publica-
tion of the Treasury decision adopting
these regulations as final regulations in
the Federal Register.

Par. 3. Section 301.6103(m)–1 is
added to read as follows:

§ 301.6103(m)–1 Disclosure of taxpayer
identity information.

(a) Definition. For purposes of apply-
ing the provisions of section 6103(m) of
the Internal Revenue Code, the term
agent includes a contractor.

(b) Effective date. This section is
applicable on or after the date of publica-
tion of the Treasury decision adopting
these regulations as final regulations in
the Federal Register.

Robert E. Wenzel,
Deputy Commissioner of

Internal Revenue.

(Filed by the Office of the Federal Register on Janu-
ary 31, 2002, 8:45 a.m., and published in the issue
of the Federal Register for February 1, 2002, 67 F.R.
4938)

List of Nonbank Trustees and
Custodians

Announcement 2002–12

The following is a list of entities that
have been approved by the Commissioner
of the Internal Revenue Service, pursuant
to § 1.408–2(e) of the Income Tax Regu-
lations, to serve as a nonbank trustee or
custodian.

Archer medical savings accounts
(Archer MSAs) established under § 220
of the Internal Revenue Code, custodial
accounts of a pension plan qualified
under § 401, custodial accounts described
in § 403(b)(7), trust or custodial accounts
of individual retirement accounts (IRAs)
established under §§ 408(a), 408A (Roth
IRAs), or 530 (Coverdell Education Sav-

ings Accounts), and custodial accounts of
eligible deferred compensations plans
described in § 457(b) will not be tax
exempt if the trustee or custodian of such
accounts is not a bank (as defined in
§ 408(n)) (and in the case of Archer
MSAs a bank within the meaning of
§ 408(n) or an insurance company within
the meaning of § 816) or an approved
nonbank trustee or custodian.

An entity that is not a bank, as defined
in § 408(n), must receive approval from
the Service to serve as a nonbank trustee
or nonbank custodian. A prospective non-
bank trustee or custodian must file a writ-
ten application with the Commissioner of
Internal Revenue demonstrating that the
requirements of § 1.408–2(e)(2) through
§ 1.408–2(e)(7) of the regulations will be
met. If the application is approved, a writ-
ten notice of approval will be issued to
the applicant. The notice of approval will
state the day on which it becomes effec-
tive, and (except as otherwise provided
therein) will remain effective until
revoked by the Service or withdrawn by
the applicant. Entities that have received
such approval from the Service may also
sponsor certain retirement plans, custodial
accounts under § 403(b)(7) of the Code
and individual retirement arrangements
established under § 408. (See Rev. Proc.
2000–20, 2000–6 I.R.B. 553, and Rev.
Proc. 87–50, 1987–2 C.B. 647, as modi-
fied.)

A prospective nonbank trustee or cus-
todian may not accept any fiduciary
account before such notice of approval
becomes effective. In addition, a nonbank
trustee or custodian may not accept a
fiduciary account until after the plan
administrator or the person for whose
benefit the account is to be established is
furnished with a copy of the written
notice of approval issued to the applicant.

The continued reliance on a notice of
approval is dependent upon the continued
satisfaction of the nonbank trustee
requirements set forth in the regulations.
The notice of approval issued to an appli-
cant will be revoked if the Commissioner
determines that the applicant is unwilling
or unable to administer fiduciary accounts
in a manner consistent with the require-
ments of the regulations. Generally, the
notice will not be revoked unless the
Commissioner determines that the appli-
cant has knowingly, willfully, or repeat-
edly failed to administer fiduciary
accounts in a manner consistent with the

requirements of the regulations, or has
administered a fiduciary account in a
grossly negligent manner.

The written notice of approval to serve
as a nonbank trustee or nonbank custo-
dian is not an endorsement of any invest-
ment made with respect to any retirement
plan or arrangement handled by the
approved nonbank trustee or custodian.
The Internal Revenue Service does not
review or approve investments.

If the trustee or custodian of an
account described above is not a bank or
an approved nonbank trustee or nonbank
custodian, the amounts held in such
account (including earned interest) will
be deemed distributed and includible in
gross income in the year(s) the account’s
trustee or custodian was not a bank or an
approved nonbank trustee or nonbank
custodian. Contributions made to such
account are not deductible from gross
income and will be disallowed if claimed
on an income tax return.

This list of approved nonbank trustees
and nonbank custodians includes their
names, addresses, and the date each appli-
cation was approved.

If an approved nonbank trustee or cus-
todian believes that the information about
it is incorrect, incomplete, or that it has
been incorrectly omitted from this list, it
may, on or before April 26, 2002, which
is 60 days from the date of the publica-
tion of this list in the Internal Revenue
Bulletin, notify the Service in writing of
any changes it proposes to the list. This
notification should include a copy of the
approval letter.

The notification should be addressed
to:

Internal Revenue Service
T:EP:RA:T1
Announcement 2002–12
1111 Constitution Ave., NW
Washington, DC 20224

Drafting Information

The principal author of this announce-
ment is Calvin Thompson of the
Employee Plans, Tax Exempt and Gov-
ernment Entities Division. Please contact
Mr. Thompson at 1–202–283–9596 (not a
toll-free number), if there are any ques-
tions regarding the publication of this list.
Writ ten inquiries concerning this
announcement should be addressed to the
Internal Revenue Service at the above
address.
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