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4. ADDITIONAL INFORMATION
ABOUT THE PROGRAM

Project staffing. The Service and
Treasury will staff each project with a
team (the IIR team) that will analyze such
information as may be appropriate and
propose a resolution. This resolution will
require the approval of those officials
normally responsible for approving the
type of guidance to be issued. IIR team
members will include appropriate person-
nel from LMSB and SB/SE, the Office of
Chief Counsel, Appeals and Treasury.
Other Service personnel, as needed, also
may be team members. In some circum-
stances, the Service may find it necessary
to hire outside experts.

Communication with requesting tax-
payer or group and other interested
parties. As part of its efforts to formulate
a recommendation for a resolution posi-
tion, the IIR team may meet with the sub-
mitting taxpayer or group, and possibly
with other interested parties. It is antici-
pated that the submitting party and other
interested parties will be given the oppor-
tunity to present factual data and legal
analysis. The IIR team may seek addi-
tional factual development or legal analy-
sis from the submitting party or other
sources.

Any solicitation of input from affected
persons will be done within the require-
ments of the Federal Advisory Committee
Act (FACA). The Service does not intend
to form advisory committees during this
process. Input is welcome from interested
parties, but they will not be invited to
enter into negotiations or to participate in
the decision-making process with respect
to the proposed resolution of the issue.

Potential inspection of books and
records. An IIR team may consider the
inspection of an individual taxpayer’s
records desirable as part of the factual
research necessary to develop its position.
Although a team may request such

Section 469 and Gain
Recognition Election Notice

Notice 2002–29

This notice explains the effect under
§ 469 of the Internal Revenue Code of a
deemed sale of property on January 1,
2001, pursuant to an election under
§ 311(e) of the Taxpayer Relief Act of
1997 (TRA 97) (1997–4 (Vol. 1) C. B. 1,
49–50).

Section 1(h), as amended in 1997, pro-
vides for a reduced capital gains rate for
qual i f ied 5-year gain. Sect ion
1(h)(2)(B)(ii) limits the amount of quali-
fied 5-year gain to that determined by
taking into account only property for
which the holding period begins after
December 31, 2000. Section 311(e) of
TRA 97 provides that a noncorporate tax-
payer may elect to treat a capital asset or
property used in the trade or business (as
defined in § 1231(b) of the Code) held by
the taxpayer on January 1, 2001, as hav-
ing been sold on January 1, 2001, for an

amount equal to its fair market value and
as having been reacquired for an amount
equal to its fair market value on the same
date (mark-to-market election).

Section 469(g)(1)(A) provides that, if
a taxpayer disposes of the taxpayer’s
entire interest in any passive activity (or
former passive activity) in a fully taxable
transaction that does not involve a dispo-
sition to a related party, then the excess of
the loss from the activity for the taxable
year (including any suspended passive
activity loss) over any net income or gain
for the taxable year from all other passive
activities shall be treated as a loss which
is not from a passive activity. As a result,
if § 469(g)(1)(A) applies, the excess loss
from the activity over any net income
from all passive activities is no longer
subject to the limitations of § 469.

A question has arisen whether electing
a deemed sale of property under § 311(e)
of TRA 97 is treated as a disposition of
that property under § 469(g)(1)(A).

In a technical correction to § 311(e),
§ 414(a)(2) of the Job Creation and
Worker Assistance Act of 2002, Pub. L.
No. 107–147, 116 Stat. 21, clarifies that a
mark-to-market election is not a disposi-
tion for purposes of § 469(g)(1)(A). Thus,
the gain included in gross income by rea-
son of a mark-to-market election may be
passive activity gross income that can be
offset by passive activity deductions, but
the election does not otherwise affect the
determination of the passive activity loss
that is disallowed under § 469.

The principal author of this notice is
Tara P. Volungis of the Office of Associ-
ate Chief Counsel (Passthroughs and Spe-
cial Industries). For further information
regarding this notice, contact Ms. Vol-
ungis at (202) 622–3080 (not a toll-free
call).

Nonconventional Source Fuel
Credit, Section 29 Inflation
Adjustment Factor, and
Section 29 Reference Price

Notice 2002–30

This notice publishes the nonconven-
tional source fuel credit, inflation adjust-
ment factor, and reference price under
§ 29 of the Internal Revenue Code for
calendar year 2001. These are used to
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