
Comments Requested on
Possible Amendments to
Regulations Governing
Chapter 42 Excise Taxes

Announcement 2002–47

The purpose of this announcement is
to solicit comments addressing whether
several regulations under Chapter 42
should be revised with respect to excise
taxes imposed on foundation and organi-
zation managers to conform to recently-
issued final regulations under section
4958 of the Internal Revenue Code (T.D.
8978, 67 Fed. Reg. 3076; 2002–7 I.R.B.
500). Section 4958 imposes taxes on any
transaction that provides excess economic
benefits to a person in a position to exer-
cise substantial influence over the affairs
of a public charity or a social welfare
organization. Under section 4958, taxes
are imposed both on the disqualified per-
son who benefits from an excess benefit
transaction and any organization manager
who knowingly participates in an excess
benefit transaction, unless the participa-
tion is not willful and is due to reasonable
cause. The structure of these section 4958
taxes is similar to excise taxes imposed
under Chapter 42 on certain transactions
involving private foundations.

The final regulations under section
4958 published in January 2002 provide
that an organization manager’s participa-
tion in an excess benefit transaction will
ordinarily not be considered knowing to
the extent that, after full disclosure of the
factual situation to an appropriate profes-
sional, the organization manager relies on
a reasoned written opinion of that profes-
sional with respect to elements of the
transaction within the professional’s
expertise. For this purpose, appropriate
professionals are legal counsel (including
in-house counsel), certified public
accountants or accounting firms with
expertise regarding the relevant tax law
matters, and independent valuation
experts who meet specified requirements.

The requirements for appropriate valua-
tion experts are modeled after the section
170 regulations that define qualified
appraisers for charitable deduction pur-
poses. Under the section 4958 regula-
tions, the valuation experts must hold
themselves out to the public as appraisers
or compensation consultants; perform the
relevant valuations on a regular basis; be
qualified to make valuations of the type
of property or services being valued; and
include in the written opinion a certifica-
tion that they meet the preceding require-
ments. See Treas. Reg. § 53.4958–
1(d)(4)(iii). Organization managers may
seek the opinion of such an expert to help
determine whether the economic benefit
provided to a disqualified person in a par-
ticular transaction represents fair market
value (or reasonable compensation).

Like section 4958, sections 4941
(taxes on private foundation self-dealing),
4944 (taxes on investments which jeopar-
dize a private foundation’s exempt pur-
poses), 4945 (taxes on taxable expendi-
tures by private foundations), and 4955
(taxes on political expenditures of section
501(c)(3) organizations) also impose
excise taxes on foundation managers or
organization managers who knowingly
participate in transactions prohibited
under those sections, unless the participa-
tion is not willful and is due to reasonable
cause. The regulations under each section
contain a safe harbor for managers who
disclose the factual situation to legal
counsel and rely on a reasoned written
legal opinion that the particular transac-
tion is not a prohibited transaction. In
such cases, the participation of the man-
ager will not ordinarily be considered
“knowing” or “willful”, and will ordi-
narily be considered “due to reasonable
cause”. See Treas. Reg. § 53.4941(a)–
1(b)(6); § 53.4944–1(b)(2)(v); § 53.
4945–1(a)(2)(vi); § 53.4955–1(b)(7).
Treasury Regulation § 53.4944–1(b)(2)(v)
provides an additional safe harbor with
respect to taxes on jeopardizing invest-
ments, where the foundation manager
makes full disclosure to a qualified
investment counsel and relies on the
advice of such counsel. In that instance,
the advice must be derived in a manner
consistent with generally accepted prac-
tices of persons who are qualified invest-
ment counsel, and the opinion that a par-
ticular investment will provide for the

long and short term financial needs of the
foundation must be expressed in writing.
Treas. Reg. § 53.4944–1(b)(2)(v).

In connection with the section 4958
regulation project, some commentators
suggested that the “advice of counsel”
safe harbors contained in regulations
under section 4941 (self-dealing) and sec-
tion 4945 (taxable expenditures) be
expanded to parallel the safe harbor for
reliance on professional advice contained
in the section 4958 regulations. Like sec-
tion 4958, both sections 4941 and 4945
raise issues relating to the reasonableness
of compensation.

Under section 4941, taxes are imposed
on acts of self-dealing between a private
foundation and its disqualified persons.
Although most transactions between a
private foundation and its disqualified
persons are absolutely prohibited, section
4941 provides an exception for the pay-
ment of compensation for personal ser-
vices that are reasonable and necessary to
the foundation’s exempt purposes, if the
compensation is not excessive. See sec-
tion 4941(d)(2)(E); Treas. Reg. § 53.
4941–3(c)(1).

Section 4945 imposes taxes on taxable
expenditures by private foundations,
including any amount paid or incurred by
a private foundation for any purpose other
than one specified in section 170(c)(2)(B)
(which lists exempt purposes of section
501(c)(3) organizations). Reasonable
compensation may be an issue under sec-
tion 4945 in connection with the stan-
dards for permitted administrative
expenses. See Treas. Reg. § 53.4945–
6(b).

By contrast, section 4944 (jeopardiz-
ing investments) and section 4955 (politi-
cal expenditures) do not involve fair mar-
ket value or reasonable compensation
issues.

The section 4958 regulation project
did not undertake any revisions to the
advice of counsel safe harbors in other
regulations under chapter 42. At this time,
the IRS and the Treasury Department
request comments on the issue of whether
conforming revisions to the rules con-
tained in the section 4958 regulations are
appropriate or advisable in the case of
any or all of the chapter 42 regulations
mentioned above. Please send your com-
ments addressing this issue, as well as
comments addressing other areas of
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Chapter 42 regulations that may need
updating, to the following address by
August 6, 2002, referencing Announce-
ment 2002–47:

Internal Revenue Service
CC:ITA:RU, Room 5228
1111 Constitution Ave., N.W.
Washington, DC 20224

The principal author of this announce-
ment is Phyllis D. Haney of the Office of
Division Counsel/Associate Chief Coun-
sel (Tax Exempt and Government Enti-
ties). For further information regarding
this announcement, contact Phyllis D.
Haney at (202) 622–4290 (not a toll-free
call).

Foundations Status of Certain
Organizations

Announcement 2002–50

The following organizations have
failed to establish or have been unable to
maintain their status as public charities or
as operating foundations. Accordingly,
grantors and contributors may not, after
this date, rely on previous rulings or des-
ignations in the Cumulative List of Orga-
nizations (Publication 78), or on the pre-
sumption arising from the filing of
notices under section 508(b) of the Code.
This listing does not indicate that the
organizations have lost their status as
organizations described in section
501(c)(3), eligible to receive deductible
contributions.

Former Public Charities. The follow-
ing organizations (which have been
treated as organizations that are not pri-
vate foundations described in section
509(a) of the Code) are now classified as
private foundations:

55 Whipple Street Housing Development
Fund, Brooklyn, NY

Adult Care Philanthropic Corporation,
Roseburg, OR

African-Americans With Disabilities,
Wilkinsburg, PA

Algonquin Casino Management, Inc.,
Springfield, MA

All Children’s Assistance Fund,
Tustin, CA

All-Together, Inc., Westborough, MA
Alliance for Recovery, Seattle, WA

American Association Affirmative Action
Educational Foundation,
Indianapolis, IN

American Disabled and Senior Citizens,
Inc., Shawnee Mission, KS

American Friends of Manchelay
Torah, Inc., Chicago, IL

American Indian Festival, Inc.,
Cleveland, OH

American Museum of Asmat Art,
St. Paul, MN

Amish Innerlight Ministries,
Sugar Creek, OH

Andre Sobel River of Life Foundation,
Beverly Hills, CA

Animal Refuge Keepers, Inc.,
North Augusta, SC

ARC Community Housing
Opportunities, Inc., Manville, NJ

Artists Collaborative, Minneapolis, MN
Association of Skateboarders in Hawaii,

Kailua, HI
August Ensemble Theatre, Inc.,

River Forest, IL
Baldwinsville Masonic Historical

Society, Baldwinsville, NY
Behavioral Health Improvement and

Developmental Assistance, Tucson, AZ
B G C, Inc., Brentwood, TN
Big E. Elvin Hayes Foundation,

Crosby, TX
Brunswick Trenton Housing Corporation,

Clinton, NJ
California Association of American

Physicians & Surgeons Educational,
Torrance, CA

Caring for the Hills, Chino Hills, CA
Carmelites of the Sacred Heart and the

Immaculate Heart, Steubenville, OH
Carroll Community Development

Association, Inc., Lakeland, FL
Cavaliers Booster Club, Inc.,

Cherry Hill, NJ
Center for Intercultural Harmony,

Minneapolis, MN
Chance Connection, Las Vegas, NV
Charlotte Dare Advisory Board,

Charlotte, MI
Chestertown Housing Foundation, Inc.,

Chestertown, MD
Chestnut Knolls Aviation Foundation,

Inc., London, KY
Chicago Endowment for the Arts,

Chicago, IL
Chicago Fine Arts Society, Chicago, IL
Child and Adult Development Center of

Houston, Inc., Houston, TX
Children’s Aids Foundation, Inc.,

Binghamton, NY

Childrens Health Foundation, Inc.,
Beachwood, NJ

Childrens Place Housing Corporation-
Childrens Place Association,
Chicago, IL

Chillicothe-Ross Community
Foundation, Inc., Chillicothe, OH

Cincinnati Consortium for Family
Development, Inc., Cincinnati, OH

Cleveland Club of the National
Association of Negro Business &
Prof., Shaker Heights, OH

Community Housing Corporation,
Kamuela, HI

Community Resource and Development
Co., Naperville, IL

Community Youth Home Corp. of
Forsyth County Mental Health,
Raleigh, NC

Comprehensive Innovations Institute,
Tampa, FL

Computer Programming Institute,
Bedminster, NJ

Consumers Mental Health Services of
Ashtabula County, Inc., Ashtabula, OH

Core Heights, Rapid City, SD
Coronado Teen Club, Inc.,

Coronado, CA
Corporation for Public Information,

Tallmadge, OH
Crime Victims Foundation, Inc.,

Temple City, CA
Dance Educators Coalition of Minn.,

St. Paul, MN
Deixis Publishing Foundation, Inc.,

Pittsburgh, PA
Depressive and Manic Depressive

Association of the Leigh Valley,
Allentown, PA

Detweiler Corporation, Clifton Park, NY
Dilley Community Assistance

Corporation, Dilley, TX
District 34 Educational Foundation,

Antioch, IL
Donald J. Doody Foundation,

Hinsdale, IL
Dover Exchange Club Childrens

Foundation, Dover, OH
Dyna-Tek Corporation International,

Fresno, CA
E.J. Morris Senior Citizen Community

Outreach Center, Inc.,
New Orleans, LA

East Orange L.L. Sports, Inc.
East Orange, NJ

Ella and Robert Ridley Scholarship
Foundation, Inc., Winston-Salem, NC
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