
Partial Withdrawal of Notice of
Proposed Rulemaking and
Amendments to Notice of
Proposed Rulemaking

Tax Treatment of Cafeteria
Plans

REG–209461–79
AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION: Partial withdrawal of notice of
proposed rulemaking and amendments to
notice of proposed rulemaking.

SUMMARY: This document withdraws
§1.125–2 Q&A–6(b),(c), and (d), and
amends §1.125–2 Q&A–6(a) in the notice
of proposed rulemaking (EE–130–86,
1989–1 C.B. 944) relating to cafeteria
plans that was published in the Federal
Register on March 7, 1989.  Further, this
document amends §1.125–1 Q&A–8 in
the notice of proposed rulemaking relat-
ing to cafeteria plans that was published
in the Federal Register on May 7, 1984,
and amended on November 7, 1997, and
March 23, 2000.  This withdrawal and
amendment are made because of changes
made to these rules in the §1.125–4 final
regulations (T.D. 8921, 2001–7 I.R.B.
532) relating to cafeteria plans.

DATES: Written or electronically generated
comments and requests for a public hearing
must be received by April 10, 2001.

ADDRESSES: Send submission to:
CC:M&SP:RU (REG–209461–79), room
5226, Internal Revenue Service, POB 7604,
Ben Franklin Station, Washington, DC
20044.  Submissions may be hand delivered
Monday through Friday between the hours
of 8 a.m. and 5 p.m. to CC:M&SP:RU
(REG–209461–79), Courier’s Desk,
Internal Revenue Service, 1111 Constitution
Avenue, NW., Washington, DC.
Alternatively, taxpayers may submit com-
ments electronically via the Internet by
selecting the “Tax Regs” option on the IRS
Home Page, or by submitting comments
directly to the IRS Internet site at
http://www.irs.gov/tax_regs/regslist.html.

FOR FURTHER INFORMATION CON-
TACT: Christine Keller or Janet Laufer at
(202)622-6080 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On March 7, 1989, the IRS issued pro-
posed regulations §1.125–2 Q&A-6 relat-
ing to the circumstances under which par-
ticipants may revoke existing elections
and make new elections under a cafeteria
plan.  The IRS published final regulations
(T.D. 8921, 2001–7 I.R.B. 532) under 
§ 1.125–4 that address certain parts of
this rule.  Accordingly, §1.125–2 Q&A-
6(b), (c), and (d) are withdrawn and
§1.125–2 Q&A-6(a) of this rule is
amended.

Further, on May 7, 1984, the IRS issued
proposed regulations §1.125–1 Q&A-8
relating to the requirements that apply to
participants’ elections under a cafeteria
plan. Q&A-8 of these regulations was
amended on November 7, 1997, and
March 23, 2000, to conform with the
§1.125–4T and  §1.125–4 regulations
published on these dates, and is further
amended to conform with the final
§1.125–4 regulations published on
January 10, 2001.

Partial Withdrawal of Notice of
Proposed Rulemaking

Accordingly, under the authority of 26
U.S.C. 7805, §1.125–2 Q&A-6(b), (c) and
(d) in the notice of proposed rulemaking
that was published on March 7, 1989 (54
F.R. 9460), is withdrawn.

*   *   *   *   *

Amendments to Previously Proposed
Rules 

Accordingly, the proposed rules published
on May 7, 1984 (49 F.R. 19321), and amend-
ed on November 7, 1997 (62 F.R. 60196),
and March 23, 2000 (65 F.R. 15587), and the
rules published on March 7, 1989 (54 F.R.
9460), are amended as follows:

PART 1— INCOME TAXES

Paragraph 1.  The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * * 

Par. 2.  In §1.125–1, as proposed May
7, 1984 (49 F.R. 19321), and as amended

March 23, 2000 (65 F.R. 15587),  Q&A-8
is amended by removing the last four sen-
tences of A-8 and adding a sentence in
their place to read as follows:

§1.125–1 Questions and answers relating
to cafeteria plan. 

* * * * * 

Q-8: What requirements apply to par-
ticipants’ elections under a cafeteria plan?

A-8: * * * However, a cafeteria plan
may permit a participant to revoke a ben-
efit election after the period of coverage
has commenced and make a new election
with respect to the remainder of the peri-
od of coverage if both the revocation and
the new election are permitted under 
§ 1.125–4.
* * * * * 

Par. 3.  In §1.125–2, as proposed
March 7, 1989 (54 F.R. 9460), and as
amended March 23, 2000 (65 F.R.
15587), A-6 is amended by removing A-
6(b), A-6(c), and A-6(d), redesignating
A-6(e) as paragraph A-6(b), removing
the last 5 sentences of A-6(a) and adding
a sentence in their place to read as fol-
lows:

Q-6: In what circumstance may partici-
pants revoke existing elections and make
new elections under a cafeteria plan?

A-6: * * *

(a) * * * However, to the extent permit-
ted under §1.125–4,  the terms of a cafe-
teria plan may permit a participant to
revoke an existing election and to make a
new election with respect to the remaining
portion of the period of coverage.
* * * * * 

Robert E. Wenzel,
Deputy Commissioner 

of Internal Revenue.

(Filed by the Office of the Federal Register on Janu-
ary 9, 2001, 8:45 a.m., and published in the issue of
the Federal Register for January 10, 2001, 66 F.R.
1923)
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Part IV. Items of General Interest



Excise Taxes on Excess Benefit
Transactions

REG–246256–96

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Notice of proposed rulemak-
ing by cross-reference to temporary regu-
lations. 

SUMMARY: In T.D. 8920 on page 654 of
this Bulletin, the IRS is issuing temporary
regulations relating to the excise taxes on
excess benefit transactions under section
4958 of the Internal Revenue Code (Code),
as well as certain amendments and addi-
tions to existing Income Tax Regulations
affected by section 4958.  Section 4958
was enacted in section 1311 of the
Taxpayer Bill of Rights 2.  Section 4958
generally is effective for transactions
occurring on or after September 14, 1995.  

Section 4958 imposes excise taxes on
transactions that provide excess economic
benefits to disqualified persons of public
charities and social welfare organizations
(referred to as applicable tax-exempt orga-
nizations).  Disqualified persons who ben-
efit from an excess benefit transaction with
an applicable tax-exempt organization are
liable for a tax of 25 percent of the excess
benefit.   Such persons are also liable for a
tax of 200 percent of the excess benefit if
the excess benefit is not corrected by a cer-
tain date.  Additionally, organization man-
agers who participate in an excess benefit
transaction knowingly, willfully, and with-
out reasonable cause, are liable for a tax of
10 percent of the excess benefit.  The tax
for which participating organization man-
agers are liable cannot exceed $10,000 for
any one excess benefit transaction. 

DATES:  Written comments and requests
for a public hearing must be received by
April 10, 2001.  In addition to any com-
ments addressing substantive issues of the
proposed regulations, the IRS and
Treasury specifically request comments
on the clarity of the proposed rule and
how it may be made easier to understand.

ADDRESSES:  Send submissions to:
CC:M&SP:RU (REG–246256–96), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044.  Submissions may be hand
delivered Monday through Friday

between the hours of 8 a.m. and 5 p.m. to:
CC:M&SP:RU (REG–246256–96),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue NW.,
Washington, DC.  Alternatively, taxpayers
may submit comments electronically via
the Internet by selecting the “Tax Regs”
option on the IRS Home Page, or by sub-
mitting comments directly to the IRS
Internet site at http://www.irs.
gov/prod/tax_regs/comments.html.   
A public hearing will be scheduled if
requested.

FOR FURTHER INFORMATION CON-
TACT:  Concerning submissions, Guy
Traynor,   (202) 622-7180; concerning the
regulations, Phyllis D. Haney, (202) 622-
4290 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information contained
in these proposed regulations have been
reviewed and approved by the Office of
Management and Budget in accordance with
the Paperwork Reduction Act (44 U.S.C.
3507) under control number 1545–1623, in
conjunction with the notice of proposed rule-
making published August 4, 1998, 63 F.R.
41486, REG–246256–96, Failure by Certain
Charitable Organizations to Meet Certain
Qualification Requirements; Taxes on
Excess Benefit Transactions.

An agency may not conduct or sponsor,
and a person is not required to respond to,
a collection of information unless it dis-
plays a valid control number assigned by
the Office of Management and Budget.

Books and records relating to the col-
lection of information must be retained as
long as their contents may become mater-
ial in the administration of any internal
revenue law.  Generally, tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in
Executive Order 12866.  Therefore, a reg-
ulatory assessment is not required.

An initial regulatory flexibility analysis
was prepared as required for the collection of
information under 5 U.S.C. 603 in the notice
of proposed rulemaking, REG–246256–96,

Failure by Certain Charitable Organizations
to Meet Certain Qualification Requirements;
Taxes on Excess Benefit Transactions, pub-
lished August 4, 1998, at 63 F.R. 41486.  The
initial analysis was submitted to the Chief
Counsel for Advocacy of the Small Business
Administration pursuant to section 7805(f)
of the Code for comment on its impact on
business.  The initial analysis continues to
apply to this proposed rule.  Pursuant to sec-
tion 7805(f) of the Code, this notice of pro-
posed rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on its
impact on business. 

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any comments (a signed
original and eight (8) copies) that are sub-
mitted timely to the IRS.  The IRS and
Treasury specifically request comments
on the clarity of the proposed rule and
how it may be made easier to understand.
All comments will be available for public
inspection and copying.  

A public hearing may be scheduled if
requested in writing by a person who
timely submits written comments.  If a
public hearing is scheduled, notice of the
date, time, and place will be published in
the Federal Register. 

Drafting Information

The principal author of these regula-
tions is Phyllis D. Haney, Office of
Division Counsel/Associate Chief
Counsel (Tax-Exempt and Government
Entities).  However, other personnel from
the IRS and Treasury Department partici-
pated in their development. 

*      *      *      *       *

26 CFR Part 301

Employment taxes, Estate taxes, Excise
taxes, Gift taxes, Income taxes, Penalties,
Reporting and recordkeeping requirements.
Accordingly, 26 CFR Parts 53 and 301 are
proposed to be amended as follows:

PART 53—FOUNDATION AND
SIMILAR EXCISE TAXES

Paragraph 1.  The authority citation for
part 53 continues to read as follows:
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Authority:  26 U.S.C. 7805.

Par. 2.  Sections 53.4958–0 through
53.4958–8 are added to read as follows:

[The text of proposed §§53.4958–0
through 53.4958–8 is the same as the text
of §53.4958–0T through 53.4958–8T
published in T.D. 8920.]

Robert E. Wenzel,
Deputy Commissioner 

of Internal Revenue.

(Filed by the Office of the Federal Register on Janu-
ary 9, 2001, 8:45 a.m., and published in the issue of
the Federal Register for January 10, 2001, 66 F.R.
2173)

Notice of Proposed Rulemaking

Disclosure of Returns and
Return Information to Designee
of Taxpayer

REG –103320–00 

AGENCY: Internal Revenue Service
(IRS), Treasury. 

ACTION: Notice of proposed rulemak-
ing.

SUMMARY: In T.D. 8935 on page 702 of
this Bulletin, the IRS is issuing a tempo-
rary regulation relating to the disclosure
of returns and return information to the
designee of a taxpayer.  The text of that
temporary regulation also serves as the
text of this regulation.

DATES: Written and electronic comments
and requests for a public hearing must be
received by April 11, 2001.

ADDRESSES: Send submissions to:
CC:M&SP:RU (REG–103320–00), room
5226, Internal Revenue Service, POB 7604,
Ben Franklin Station, Washington, D.C.
20044. Submissions may be hand delivered
Monday through Friday between the hours
of 8 a.m. and 5 p.m. to: CC:M&SP:RU
(REG–103320–00), Courier’s Desk, Internal
Revenue Service, 1111 Constitution Avenue,
NW., Washington, DC.  Alternatively, tax-
payers may submit comments electronically
via the Internet by selecting the “Tax Regs”
option on the IRS Home Page, or by submit-
ting comments directly to the IRS Internet
site: http://www.irs.gov/prod/tax_regs/com-
ments/html.

FOR FURTHER INFORMATION CON-
TACT: Joseph Conley (202) 622-4580
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

Section 6103(c), as amended by section
1207 of the Taxpayer Bill of Rights II,
Public Law 104–168 (110 Stat. 1452),
authorizes the IRS to disclose returns and
return information to such person or per-
sons as the taxpayer may designate in a
request for or consent to disclosure or to
any other person at the taxpayer’s request
to the extent necessary to comply with a
request for information or assistance
made by the taxpayer to such other per-
son.  Disclosure is permitted subject to
such requirements and conditions as may
be prescribed by regulations.  With the
amendment in 1996, Congress eliminated
the longstanding requirement that disclo-
sures to designees of the taxpayer must be
pursuant to the written request or consent
of the taxpayer.  The purpose of this
amendment to section 6103(c) was to
assist the IRS in developing a paperless
tax administration system that relies on,
among other things, electronic communi-
cation.  H.R. Rep. No. 104–506, at 49
(1996), reprinted in 1996 U.S.C.A.N.
1143, 1172. 

On October 3, 1980, a final regulation
(T.D. 7723, 1980–2 C.B. 346) relating to
the disclosure of tax returns and return
information to a person designated by the
taxpayer in a written request or consent
was published in the Federal Register
(45 F.R. 65564).  Since the publication of
this final regulation, the IRS has deter-
mined that further guidance on written
consent requirements is necessary.

This document contains a proposed
regulation that authorizes the disclosure
of tax returns and return information to a
designee of the taxpayer pursuant to
nonwritten requests or consents autho-
rizing the disclosures.  Such proposed
regulation also amends the existing reg-
ulation to clarify the rules applicable to
written requests or consents to disclo-
sure.

The text of the temporary regulation
(T.D. 8935) on page 702 of this Bulletin
serves as the text of this proposed regula-
tion.  The preamble to the temporary reg-
ulation explains the regulation.

Special Analysis

It has been determined that this
Treasury decision is not a significant reg-
ulatory action as defined in Executive
Order 12866. Therefore, a regulatory
assessment is not required.  It is hereby
certified that this proposed regulation will
not impose a significant economic impact
on a substantial number of small entities.
The regulation is intended to reduce the
burden on taxpayers and to facilitate the
development of a paperless tax adminis-
tration system.  The prior regulation
required that a taxpayer provide a written
request or consent before the IRS could
disclose the taxpayer’s return information
to a designee of the taxpayer; this regula-
tion permits such a disclosure, under cer-
tain specified circumstances, pursuant to
the taxpayer’s nonwritten request or con-
sent.  The regulation also provides para-
meters for the development of consents
for the electronic filing program, and it
reduces the burden on taxpayers in com-
bined Federal-State return filing programs
by facilitating the electronic filing of a
Federal-State return by means of a single
electronic transmission.     

Pursuant to section 7805(f) of the
Internal Revenue Code, this notice of pro-
posed rulemaking will be submitted to the
Chief Counsel of Small Business
Administration for comment on its impact
on small businesses.

Comments and Requests for a Public
Hearing

Before the proposed regulation is adopt-
ed as a final regulation, consideration will
be given to any electronic and written com-
ments (a signed original and eight (8)
copies) that are submitted timely to the IRS.
The IRS and Treasury Department specifi-
cally request comments on consents or
notices authorizing disclosures in an elec-
tronic environment.  Additionally, the IRS
and Treasury Department specifically
request comments on the clarity of the pro-
posed regulation and how it can be made
easier to understand.  All comments will be
available for public inspection and copying.
A public hearing may be scheduled if
requested in writing by a person that timely
submits comments.  If a public hearing is
scheduled, notice of the date, time, and
place for the hearing will be published in
the Federal Register. 
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