
is made. Until the § 529 program receives
appropriate documentation showing the
earnings portion of the contribution, the
program must treat the entire amount of
the contribution as earnings in the § 529
account receiving the distribution. For
this purpose, “appropriate documenta-
tion” means: (1) in the case of a rollover
contribution from a Coverdell education
savings account, an account statement
issued by the financial institution that
acted as trustee or custodian of the educa-
tion savings account that shows basis and
earnings in the account; (2) in the case of
a rollover contribution from the redemp-
tion of qualified U.S. Savings Bonds, an
account statement or Form 1099-INT
issued by the financial institution that
redeemed the bonds showing interest
from the redemption of the bonds; and (3)
in the case of a rollover contribution from
another § 529 program, a statement
issued by the distributing § 529 program
that shows the earnings portion of the dis-
tribution.

3. Rollover statement between § 529
programs.

In the case of any direct transfer (i.e.,
trustee-to-trustee rollover) between § 529
programs, the distributing program must
provide to the receiving program a state-
ment setting forth the earnings portion of
the rollover distribution within 30 days
after the distribution or by January 10th
of the year following the calendar year in
which the rollover occurred, whichever is
earlier. This rule is effective for direct
transfers between § 529 programs that
occur on or after January 1, 2002.

4. Timing of earnings calculation.

Consistent with § 529(c)(3)(D), the
proposed regulations provide that the
earnings portion of any distribution is
determined by applying an earnings ratio,
generally the earnings allocable to an
account as of the close of the year divided
by the total account balance as of the
close of the calendar year, determined by
adding back the amount of all distribu-
tions made during the year. See Prop.
Treas. Reg. § 1.529–1(c).

In response to comments received on
the proposed regulations, and consis-

tent with the Secretary’s authority under
§ 529(c)(3)(D)(iii) to adopt a different
rule, the Treasury Department and the
Internal Revenue Service expect that final
regulations will revise the time for deter-
mining the earnings portion of any distri-
bution from a § 529 account. It is
expected that final regulations will pro-
vide that, effective for distributions made
after December 31, 2002, programs will
be required to determine the earnings por-
tion of each distribution as of the date of
distribution. In the case of direct transfers
between § 529 programs, this requirement
is effective for distributions made after
December 31, 2001. In the case of any
State program for which this change
would require legislation and whose State
legislature has a biennial legislative ses-
sion, the program will have until January
1, 2004, to conform to this method of cal-
culating earnings.

5. Aggregation of Accounts.

Section 529(c)(3)(D)(i) provides that
to the extent provided by the Secretary,
all § 529 programs of which an individual
is a designated beneficiary shall be
treated as one program. Prop. Treas. Reg.
§ 1.529–3(d) provides that all accounts
maintained by a § 529 program for the
benefit of a designated beneficiary shall
be treated as a single account for pur-
poses of calculating the earnings portion
of any distribution. Based on comments
received on the proposed regulations, it is
expected that the final regulations will
provide that only accounts maintained by
a § 529 program and having the same
account owner and the same designated
beneficiary must be aggregated for pur-
poses of computing the earnings portion
of any distribution. For this purpose, a
State that has both a prepaid § 529 pro-
gram and a § 529 savings program should
consider each program separately for pur-
poses of calculating the earnings portion
of any distribution from either the prepaid
or the savings program. These changes
will apply for purposes of the earnings
calculation only, and will not affect the
application of § 529(b)(6) (prohibition on
excess contributions)3. The § 529(b)(6)
limit will continue to be applied based
upon all accounts, both savings and pre-
paid, in programs established and main-

tained by the State for the benefit of the
same designated beneficiary.

Comments on Future Guidance Invited

The Internal Revenue Service invites
comments on the matters described in
this notice and any other matters relating
to § 529 and the regulations thereunder.
Please send written comments by March
25, 2002, to: CC:ITA:RU (Notice 2001–
81), room 5226, Internal Revenue Ser-
vice, POB 7604, Ben Franklin Station,
Washington, DC 20044. Submission may
be hand-delivered Monday through Fri-
day between the hours of 8 a.m. and 5
p.m. to CC:ITA:RU (Notice 2001–81),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW,
Washington, DC. Alternatively, taxpayers
may submit comments electronically via
the Internet by selecting the “Tax Regs”
option on the IRS Home Page, or by sub-
mitting comments directly to the IRS
Internet site at http://www.irs.gov/prod/
tax_regs/regslist.html. Comments will be
available for public inspection.

DRAFTING INFORMATION

The principal author of this notice is
Monice Rosenbaum of the Office of Divi-
sion Counsel/Associate Chief Counsel
(Tax Exempt and Government Entities).
For further information regarding this
notice, contact Ms. Rosenbaum at (202)
622–6070 (not a toll-free number).

Expansion of Safe Harbor
Provisions Under Notice
88–129

Notice 2001–82

PURPOSE

This notice amplifies and modifies
Notice 88–129 (1988–2 C.B. 541) as
modified and amplified by Notice 90–60
(1990–2 C.B. 345). Notice 88–129 pro-
vides that a regulated public utility (util-
ity) will not realize income upon transfers
of interties from qualifying small power

3 Section 529(b)(7) was renumbered as § 529(b)(6) by EGTRRA.
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producers and qualifying cogenerators
(collectively, Qualifying Facilities), as
defined in section 3 of the Federal Power
Act, as amended by section 201 of the
Public Utilities Regulatory Policies Act of
1978 (PURPA). This notice extends the
safe harbor provisions of Notice 88–129
to include transfers of interties from non-
Qualifying Facilities. The safe harbor also
is extended to transactions in which there
is not a long-term power purchase con-
tract between the utility and the power
producer but rather the intertie is trans-
ferred pursuant to a long-term intercon-
nection agreement and in which the inter-
tie is used exclusively to transmit power
across the utility’s transmission grid for
sale to consumers or intermediaries.

BACKGROUND

At the time Notice 88–129 was issued,
most generators that were not owned by
regulated public utilities (stand-alone
generators) were Qualifying Facilities for
regulatory purposes. As a stand-alone
generator, the Qualifying Facility had to
be connected to a utility’s transmission
lines in order to move its power to mar-
ket. PURPA required that a utility inter-
connect with a Qualifying Facility for the
purpose of allowing the sale of power
produced by the Qualifying Facility. A
Qualifying Facility generally sold its
electricity under a long-term power pur-
chase contract to the local utility with
whom it was interconnecting at the utili-
ty’s avoided cost. A Qualifying Facility
also arranged in certain cases for the
interconnected utility to transmit electric-
ity across its transmission grid for sale to
another utility (wheeling) at that utility’s
avoided cost.

Deregulation of the electric power
industry has significantly changed the
operation of the industry. Today, few new
stand-alone generators are Qualifying
Facilities. The Federal Energy Regulatory
Commission (FERC) encouraged the con-
struction of non-Qualifying Facilities
starting in the late 1980’s by issuing a
number of orders to individual projects
(known in the industry as independent
power producers) approving sales of
power at market rates. In addition, the
Energy Policy Act of 1992 created a new
class of stand-alone generators, called
exempt wholesale generators, that are
permitted to sell their power at market

rates with FERC approval, and are
exempted from certain utility regulation.
Unlike PURPA, the Energy Policy Act
has no requirement that utilities buy elec-
tricity from stand-alone generators.

In 1996, FERC issued Order No. 888
in an effort to ensure that every wholesale
supplier of electricity, including, for
example, power marketers and stand-
alone generators, has open access to the
national transmission grid. The order
requires regulated utilities to allow stand-
alone generators to interconnect to the
grid and to file nondiscriminatory tariffs
under which any wholesale supplier can
pay to have its electricity wheeled. Stand-
alone generators (including Qualifying
Facilities) have additional outlets for their
power today that they did not have in
1988, including sales of power at auction
on regional power exchanges or spot mar-
kets and under short and medium-term
contracts to specific customers or to
power marketers that trade electricity.
Regulated utilities have many more
sources of supply for electricity than in
1988. As a result of these changes, very
few utilities enter into long-term power
purchase contracts with stand-alone gen-
erators. Electricity produced by stand-
alone generators is more likely today than
in 1988 to be wheeled across the trans-
mission grid of the interconnected utility
for sale to consumers or intermediaries
rather than to be sold directly to the inter-
connected utility.

The new stand-alone generators still
need to be interconnected to the transmis-
sion grid in order for a customer to take
the power. Therefore, the stand-alone
generator enters into a long-term inter-
connection agreement with the local util-
ity. The term of a long-term interconnec-
tion agreement may be tied to the period
that the stand-alone generator remains in
commercial operation. This agreement
may permit assignment of the agreement
by the utility to accommodate future con-
solidation of local grids into regional
transmission systems that will cover
broad regions of the country.

MODIFICATIONS TO NOTICE 88–129
AND NOTICE 90–60

In light of the above-mentioned
changes in the electric power industry, the
safe harbor provisions of Notice 88–129
are modified as follows:

1. The safe harbor provisions are
extended to include transfers of interties
from non-Qualifying Facilities. Accord-
ingly, the term “QF transfer” appearing in
Notice 88–129 will be construed as
including “qualified transfers” of interties
from non-Qualifying Facilities that meet
the other requirements of the safe harbor
provisions. Similarly, the term “Qualify-
ing Facility” for purposes of Notice
88–129 will be construed as including
“stand-alone generators” that are not
Qualifying Facilities.

2. The safe harbor provisions also are
extended to include transfers of interties
used exclusively or in part to transmit
power over the utility’s transmission grid
for sale to consumers or intermediaries,
including affiliated intermediaries (wheel-
ing). This safe harbor only applies to
transactions in which the intertie is trans-
ferred pursuant to a long-term intercon-
nection agreement and in which owner-
ship of the electricity wheeled passes to
the purchaser prior to its transmission on
the utility’s transmission grid. The owner-
ship requirement of the preceding sen-
tence is deemed satisfied if title to elec-
tricity wheeled passes to the purchaser at
the busbar on the generator’s end of the
intertie. The terms “power purchase con-
tract” and “power supply contract”
appearing in Notice 88–129 will be con-
strued as including interconnection agree-
ments in transactions in which the intertie
is used for wheeling. Accordingly, a long-
term interconnection agreement in lieu of
a long-term power purchase contract or
power supply contract may be used to sat-
isfy the safe harbor provisions of Notice
88–129 in such transactions. The term
“dual-use intertie” appearing in Notice
88–129 will be construed as including an
intertie which may be used to transmit
power from a third party for sale to the
Qualifying Facility.

3. Section 6, sentence 4, of Notice
88–129, states, “The cost of property
transferred in a QF transfer must be capi-
talized by the Qualifying Facility as an
intangible asset and recovered as appro-
priate.” This sentence is modified to read
as follows: “The cost of property trans-
ferred in a QF transfer must be capital-
ized by the Qualified Facility as an intan-
gible asset and recovered using the
straight-line method over a useful life of
20 years.”
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EFFECT ON OTHER DOCUMENTS

Notice 88–129, as amplified and modi-
fied by Notice 90–60, is further amplified
and modified.

EFFECTIVE DATE

This notice applies to transfers of
property to regulated public utilities, pur-
suant to interconnection agreements,
completed after December 26, 2001, the
date this notice is published in the Bulle-
tin. For transfers of interties occurring on
or before December 26, 2001, and meet-
ing the requirements of this notice, tax-
payers may request application of this
notice through a request for a private let-
ter ruling (including in appropriate cir-
cumstances where the taxpayer’s return
for the year of transfer has already been
filed).

DRAFTING INFORMATION

The principal author of this notice is
Gregory N. Doran of the Office of Asso-
ciate Chief Counsel (Passthroughs and
Special Industries). For further informa-
tion regarding this notice, contact Mr.
Doran at (202) 622–3040 (not a toll-free
call).

Publication 1494, shown below, pro-
vides tables that show the amount of an
individual’s income that is exempt from a
notice of levy used to collect delinquent
tax in 2002.

(Amounts are for each pay period.)

Filing Status: Single

Pay
Period

Number of Exemptions Claimed on Statement

1 2 3 4 5 6 More Than 6

Daily 29.62 41.15 52.69 64.23 75.77 87.31 18.08 plus 11.54 for
each exemption

Weekly 148.08 205.77 263.46 321.15 378.85 436.54 90.38 plus 57.69 for
each exemption

Biweekly 296.15 411.54 526.92 642.31 757.69 873.08 180.77 plus 115.38 for
each exemption

Semi-Monthly 320.83 445.83 570.83 695.83 820.83 945.83 195.83 plus 125.00 for
each exemption

Monthly 641.67 891.67 1141.67 1391.67 1641.67 1891.67 391.66 plus 250.00 for
each exemption

Filing Status: Unmarried Head of Household

Pay
Period

Number of Exemptions Claimed on Statement

1 2 3 4 5 6 More Than 6

Daily 38.08 49.62 61.15 72.69 84.23 95.77 26.54 plus 11.54 for
each exemption

Weekly 190.38 248.08 305.77 363.46 421.15 478.85 132.69 plus 57.69 for
each exemption

Biweekly 380.77 496.15 611.54 726.92 842.31 957.69 265.38 plus 115.38 for
each exemption

Semi-Monthly 412.50 537.50 662.50 787.50 912.50 1037.50 287.50 plus 125.00 for
each exemption

Monthly 825.00 1075.00 1325.00 1575.00 1825.00 2075.00 575.00 plus 250.00 for
each exemption
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