
period of time after the purported § 351
exchange and claims a tax loss in an
amount approximating the present value
of the  liability assumed by the transferee
corporation.  In the case of a transaction
involving members of an affiliated group
that has elected to file a consolidated
return, the transaction is structured with
the intention of avoiding the loss disal-
lowance rule of § 1.1502–20 of the
Income Tax Regulations.  In addition to
the transferor’s purported loss on the sale
of the stock of the transferee corporation,
the transferee corporation may claim a 
§ 162 deduction with respect to payments
on the liability.

Taxpayers assert several business pur-
poses for these transactions.  However,
the Service and the Treasury are not aware
of any case in which a taxpayer has shown
a legitimate non-tax business reason to
carry out the combination of steps
described above.  Moreover, the Service
and the Treasury believe that any business
purposes taxpayers may assert for certain
aspects of these transactions are far out-
weighed by the purpose to generate
deductible losses for federal income tax
purposes.  

ANALYSIS

Depending on the facts of the particular
case, the Service intends to disallow loss-
es claimed by the transferor with respect
to these transactions.  For transfers after
October 18, 1999, the Service will assert
that such losses are disallowed because
the transferor’s basis in the stock received
is reduced under § 358(h) (reducing stock
basis by the amount of certain liabilities).

For transfers on or before October 18,
1999, as well as for transfers after October
18, 1999, that are not subject to § 358(h),
the Service will disallow such losses for
one or more reasons, including but not
limited to the following: (1) that the pur-
ported § 351 exchange lacks sufficient
business purpose to qualify as a § 351
exchange; (2) that the transfer of the asset
to the transferee corporation is not, in sub-
stance, a transfer of property in exchange
for stock within the meaning of § 351, but
instead is either an agency arrangement
for the transferor or simply a payment to
the transferee for its assumption of a lia-
bility; (3) that the purported § 351
exchange constitutes an acquisition of
control of the transferee corporation for

the principal purpose of tax avoidance
within the meaning of § 269(a) and thus
the purported loss should be disallowed
under § 269(a); (4) that the principal pur-
pose of the transferee’s assumption of the
liability was a purpose to avoid federal
income tax or was not a bona fide busi-
ness purpose within the meaning of 
§ 357(b)(1), and thus the assumption of
the liability should be treated as money
received by the transferor that reduces its
basis in the transferee stock; (5) that the
purported loss on the sale of the stock of
the transferee corporation is disallowed or
limited by the loss disallowance rules of
§ 1.1502–20, including the anti-avoidance
rule in  § 1.1502–20(e) and the duplicated
loss rule in  § 1.1502–20(c); (6) that the
purported loss on the sale of the stock of
the transferee corporation is not a bona
fide loss actually sustained by the trans-
feror, as required by  § 1.165–1(b); and
(7) that the overall transaction lacks suffi-
cient economic substance to be respected
for federal income tax purposes, see ACM
Partnership v. Commissioner, 157 F.3d
231 (3d Cir. 1998), cert. denied, 526 U.S.
1017 (1999).

In addition, any deduction claimed by a
transferee corporation for payments on a
liability assumed in a transaction similar
to that described above may, depending
on the facts of the particular case, be sub-
ject to disallowance on one or more of
several possible grounds, including that
the payments are not for ordinary and nec-
essary business expenses of the transferee
corporation.  Rev. Rul. 95–74, 1995–2
C.B. 36, which addressed the treatment of
certain environmental liabilities assumed
by a transferee of a manufacturing busi-
ness, does not apply to the deductibility
by the transferee of liabilities assumed in
a transaction of the type described in this
notice because Rev. Rul. 95–74 dealt with
liabilities assumed by a transferee corpo-
ration in connection with the transfer of
substantially all the assets associated with
the operation of a manufacturing business
to the transferee corporation in a transac-
tion that qualified as a § 351 exchange.

The Service may impose penalties on
participants in these transactions, or, as
applicable, on persons who participate in
the promotion or reporting of these trans-
actions, including the accuracy-related
penalty under § 6662, the return preparer
penalty under § 6694, the promoter penal-

Lease Exception to the Tax
Shelter Regulations

Notice 2001–18

This notice provides an exception from
the registration requirements under 
§ 6111(d) of the Internal Revenue Code
and the list maintenance requirements
under § 6112 for certain leasing transac-
tions, except as may be provided in subse-
quent guidance.

BACKGROUND

Section 301.6111–2T of the temporary
Procedure and Administration Regula-
tions provides rules regarding the registra-
tion of confidential corporate tax shelters
under § 6111(d).  A confidential corporate
tax shelter is any entity, plan, arrange-
ment, or transaction that satisfies the fol-
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lowing three requirements: (1) a signifi-
cant purpose of the structure of the trans-
action is the avoidance or evasion of fed-
eral income tax for a direct or an indirect
corporate participant; (2) the transaction
is offered to any potential participant
under conditions of confidentiality; and
(3) the tax shelter promoters may receive
fees in excess of $100,000 in the aggre-
gate.  Section 301.6111–2T(b) provides
that the avoidance or evasion of federal
income tax is considered a significant pur-
pose of the structure of the transaction if
the transaction is a listed transaction
under § 301.6111–2T(b)(2), lacks eco-
nomic substance under § 301.6111–2T
(b)(3), or is otherwise a tax-structured
transaction under § 301.6111–2 T(b)(4).
However, a transaction described in 
§ 301.6111–2T(b)(3) or (4) does not need
to be registered if, under § 301.6111–2T
(b)(5)(ii), the Internal Revenue Service
makes a determination by published guid-
ance that a transaction is not subject to the
registration requirements under § 6111(d).

Section 301.6112–1T provides rules
regarding the requirement to maintain
lists of investors in potentially abusive tax
shelters under § 6112.  A potentially abu-
sive tax shelter under § 6112 includes any
investment that is required to be regis-
tered with the Internal Revenue Service as
a tax shelter under § 6111, and any other
entity, plan, or arrangement, if specified in
regulations, that has a potential for tax
avoidance or evasion.   Section
301.6112–1T A–4 provides that for pur-
poses of the list requirement, a tax shelter
includes any transaction a significant pur-
pose of the structure of which is the
avoidance or evasion of federal income
tax within the meaning of 
§§ 6111(d)(1)(A) and 301.6111–2T(b)
(whether or not offered to any direct or
indirect corporate participant).  If a trans-
action is exempted from registration
under § 301.6111–2T(b)(5), the transac-
tion is also exempted from the list mainte-
nance requirement under § 6112, unless
the transaction is subject to registration
under § 6111(c).

DISCUSSION

Since the issuance of §§ 301.6111–2T
and 301.6112–1T, the U.S. Treasury
Department and the Internal Revenue
Service have received comments asking

that certain customary leasing transac-
tions involving tangible personal property
be excepted from the registration require-
ment under § 6111(d) and the list mainte-
nance requirement under § 6112.  After
consideration of those comments,
Treasury and the Service have determined
that exemptive relief for certain leasing
transactions is consistent with the objec-
tives of the registration requirements
under § 6111(d) and the list maintenance
requirements under § 6112.

Under § 301.6111–2T(b)(5)(ii), no per-
son shall be required to register under 
§ 6111(d) a transaction that satisfies the
following requirements:  (1)  the transac-
tion is a lease or sale leaseback between
an owner-lessor of tangible personal prop-
erty and a lessee who is the user of the
property, (2) the terms of the lease
(including any related agreements) are
consistent with customary commercial
practice for the leasing of similar items of
property, (3) the transaction qualifies as a
lease for federal income tax purposes
under Rev. Proc. 75–21, 1975–1 C.B. 715
(or its successor), or under generally
accepted case law principles, (4) the
lessor and lessee agree to consistently
report the transaction as a lease for feder-
al income tax purposes, and (5) the trans-
action is not the same as or substantially
similar to a listed transaction (or part of a
listed transaction) under § 301.6111–2T
(b)(2), including a “lease strip” described
in Notice 95–53, 1995–2 C.B. 334, or a
“LILO” (lease in / lease out) transaction
described in Rev. Rul. 99–14, 1999–1
C.B. 835.  Furthermore, no list needs to be
maintained under § 6112 for transactions
satisfying this leasing exception that are
not otherwise subject to registration under
§ 6111(c).

EFFECTIVE DATE

This notice applies to leasing transac-
tions entered into after February 28, 2000.

DRAFTING INFORMATION

The principal author of this notice is
Catherine Moore of the Office of
Associate Chief Counsel (Passthroughs
and Special Industries).  For further infor-
mation regarding this notice, contact
Catherine Moore at (202) 622-3080 (not a
toll-free call).

26 CFR 601.105: Examination of returns and
claims for refund, credit, or abatement;
determination of correct tax liability.
(Also Part I, §§ 61, 280F; 1.61–21, 1.280F–7.)

Rev. Proc. 2001–19

SECTION 1.  PURPOSE

This revenue procedure provides:  (1)
limitations on depreciation deductions for
owners of passenger automobiles first
placed in service during calendar year
2001, including separate limitations on
passenger automobiles designed to be
propelled primarily by electricity and
built by an original equipment manufac-
turer (electric automobiles);  (2) the
amounts to be included in income by
lessees of passenger automobiles first
leased during calendar year 2001, includ-
ing separate inclusion amounts for electric
automobiles; and  (3) the maximum
allowable value of employer-provided
automobiles first made available to
employees for personal use in calendar
year 2001 for which the vehicle cents-per-
mile valuation rule provided under 
§ 1.61–21(e) of the Income Tax
Regulations may be applicable.  The
tables detailing these depreciation limita-
tions and lessee inclusion amounts reflect
the automobile price inflation adjustments
required by § 280F(d)(7) of the Internal
Revenue Code.  The maximum allowable
automobile value for applying the vehicle
cents-per-mile valuation rule reflects the
automobile price inflation adjustment of 
§ 280F(d)(7) as required by § 1.61–21(e)
(1)(iii)(A).

SECTION 2.  BACKGROUND

For owners of automobiles, § 280F(a)
imposes dollar limitations on the depreci-
ation deduction for the year that the auto-
mobile is placed in service and each suc-
ceeding year.  In the case of electric
automobiles placed in service after
August 5, 1997, and before January 1,
2005, § 280F(a)(1)(C) requires tripling of
these limitation amounts.  Section
280F(d)(7) requires the amounts allow-
able as depreciation deductions to be
increased by a price inflation adjustment
amount for passenger automobiles placed
in service after 1988.

For leased automobiles, § 280F(c)
requires a reduction in the deduction


