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tions are considered “taxpayers” in dif-
ferent contexts, the statute presents a
genuine ambiguity.

When a provision of the Internal Rev-
enue Code presents a patent ambiguity,
Congress, the courts, and the IRS share
a preference for resolving the ambiguity
via executive action.  See, e.g., National
Muffler Dealers Assn., Inc. v. United
States, 440 U.S. 472, 477 (1979).  This
is best achieved by the issuing of a Trea-
sury Regulation resolving the ambiguity.
Ibid.  In this instance, however, the Sec-
retary of the Treasury issued no such
regulation.  In the absence of such a reg-
ulation, the majority has scoured tan-
gentially related regulations, looking for
clues to what the Secretary might in-
tend.  For want of a more precise basis
for resolving this case, that approach is
sound.

It is at this point, however, that I part
company with the majority’s analysis.
The fact that the regulations forward a
particular method for calculating a con-
solidated “net operating loss” (NOL) for
a group of affiliated companies, see
Treas. Reg. Sec. 1.1502–21(f), tells us
how the Secretary wants the NOL to be
calculated whenever it is necessary to
determine a consolidated NOL, but it
does not tell us what provisions of the
Code require the calculation of a consol-
idated NOL.  That is a separate and prior
question.  Even if we were to draw some
mild significance from the presence of
such a regulation (and the absence, at
the time these returns were filed, of a
similar regulation for the calculation of
corporation-specific NOL’s), the power
of that inference is counterbalanced by
the fact that the regulations listing de-
ductions that must be reported at the
consolidated level makes no mention of
product liability expenses.  See Treas.
Reg. Sec. 1.1502–12; see also H. Enter-
prises Int’l, Inc. v. Commissioner, 105
T.C. 71, 85 (1995) (construing Treas.
Reg. Sec. 1.1502–80(a) to provide
“[w]here the consolidated return regula-
tions do not require that corporations fil-
ing such returns be treated differently
from the way separate entities would be
treated, those corporations shall be
treated as separate entities when apply-
ing provisions of the Code”).  In addi-
tion, the subsequent promulgation of a
method for calculating a corporation-

specific NOL (albeit for a different pur-
pose), see Sec. 1.1502–79(a)(3) (defin-
ing “separate net operating loss”),
demonstrates that there are no inherent
problems implicit in undertaking such a
calculation.

In short, I find no answer to this case
in the text of the statute or in any Trea-
sury Regulation.2 However, the govern-
ment does forward a valid policy con-
cern that militates against petitioner’s
construction of the statute:  the fear of
tax abuse.  See Brief for United States
40–42.  Put simply, the Government
fears that currently unprofitable but pre-
viously profitable corporations might re-
ceive a substantial windfall simply by
acquiring a corporation with significant
product liability expenses but no prod-
uct liability losses.  See id., at 40.  On a
subjective level, I find these concerns
troubling.  Cf. Woolford Realty Co., 286
U.S., at 330 (rejecting “the notion that
Congress in permitting a consolidated
return was willing to foster an opportu-
nity for juggling so facile and so obvi-
ous”).  More importantly, however, I
credit the Secretary of the Treasury’s
concerns about the potential scope of
abuse.  Perhaps the Court is correct in
suggesting that these concerns can be al-
leviated through applications of other
anti-abuse provisions of the Tax Code,
see ante, at 15, but I am not persuaded
of my own ability to make that judg-
ment.  When we deal “with a subject
that is highly specialized and so com-
plex as to be the despair of judges,”
Dobson v. Commissioner, 320 U.S. 489,
498 (1943), an ounce of deference is ap-
propriate.

I respectfully dissent.3
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Syllabus

In 1982, Congress extended Medicare
to federal employees.  That new law
meant, inter alia, that then-sitting federal
judges, like all other federal employees
and most other citizens, began to have
Medicare taxes withheld from their
salaries.  In 1983, Congress required all
newly hired federal employees to partici-
pate in Social Security and permitted,
without requiring, about 96% of the then-
currently employed federal employees to
participate in that program.  The remain-
ing 4%—a class consisting of the Presi-
dent, other high-level Government em-
ployees, and all federal judges—were
required to participate, except that those
who contributed to a “covered” retirement
program could modify their participation
in a manner that left their total payroll de-
duction for retirement and Social Security
unchanged, in effect allowing them to
avoid any additional financial obligation
as a result of joining Social Security.  A
“covered” program was defined to in-
clude any retirement system to which an
employee had to contribute, which did not
encompass the noncontributory pension
system for federal judges, whose financial
obligations (and payroll deductions)
therefore had to increase.  A number of
federal judges appointed before 1983
filed this suit, arguing that the 1983 law
violated the Compensation Clause, which
guarantees federal judges a “Compensa-
tion, which shall not be diminished during
their Continuance in Office,” U.S. Const.,
Art. III, Sec. 1.  Initially, the Court of
Federal Claims ruled against the judges,
but the Federal Circuit reversed.  On cer-

2 I am also in full agreement with the Court’s rejec-
tion of the Government’s double-deduction argu-
ment.  See ante, at 11-12.
3 Because I agree with the majority that the calcula-
tion contemplated by Treas. Reg. Sec. 1.1502-
79(a)(3) better approximates the NOL that each
company would have had reported if filing individu-
ally than the alternative forwarded by the
Government, see ante, at 10, I agree with the Court
of Appeals’ decision to adopt that measure and
would affirm the decision below in its entirety.
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tiorari, because some Justices were dis-
qualified and this Court failed to find a
quorum, the Federal Circuit’s judgment
was affirmed “with the same effect as
upon affirmance by an equally divided
court.”  519 U.S. 801.  On remand, the
Court of Federal Claims found that the
judges’ Medicare claims were time barred
and that a 1984 judicial salary increase
promptly cured any violation, making
damages minimal.  The Federal Circuit
reversed, holding that the Compensation
Clause prevented the Government from
collecting Medicare and Social Security
taxes from the judges and that the viola-
tion was not cured by the 1984 pay in-
crease.

Held:  

1. The Compensation Clause prevents
the Government from collecting Social
Security taxes, but not Medicare taxes,
from federal judges who held office be-
fore Congress extended those taxes to
federal employees.  Pp. 6–19.

(a) The Court rejects the judges’ claim
that the “law of the case” doctrine now
prevents consideration of the Compensa-
tion Clause because an affirmance by an
equally divided Court is conclusive and
binding upon the parties.  United States v.
Pink, 315 U.S. 203, 216, on which the
judges rely, concerned an earlier case in
which the Court heard oral argument and
apparently considered the merits before
affirming by an equally divided Court.
The law of the case doctrine presumes a
hearing on the merits.  See, e.g., Quern v.
Jordan, 440 U.S. 332, 347, n. 18.  When
this case previously was here, due to ab-
sence of a quorum, the Court could not
consider either the merits or whether to
consider those merits through a grant of
certiorari.  This fact, along with the obvi-
ous difficulty of finding other equivalent
substitute forums, convinces the Court
that Pinkdoes not control here.  Pp. 6–7.

(b) Although the Compensation Clause
prohibits taxation that singles out judges
for specially unfavorable treatment, it
does not forbid Congress to enact a law
imposing a nondiscriminatory tax (includ-
ing an increase in rates or a change in
conditions) upon judges and other citi-
zens.  See O’Malley v. Woodrough, 307
U.S. 277, 282.  Insofar as Evans v. Gore,
253 U.S. 245, 255, holds to the contrary,
that case is overruled.  See O’Malley,

supra, at 283.  There is no good reason
why a judge should not share the tax bur-
dens borne by all citizens.  See Evans,
supra, at 265, 267 (Holmes, J., dissent-
ing); O’Malley, supra, at 281–283.  Al-
though Congress cannot directly reduce
judicial salaries even as part of an equi-
table effort to reduce all Government
salaries, a tax law, unlike a law mandating
a salary reduction, affects compensation
indirectly, not directly.  See United States
v. Will, 449 U.S. 200, 226.  And those pro-
phylactic considerations that may justify
an absolute rule forbidding direct salary
reductions are absent here, where indirect
taxation is at issue.  In practice, the likeli-
hood that a nondiscriminatory tax repre-
sents a disguised legislative effort to in-
fluence the judicial will is virtually
nonexistent.  Hence the potential threats
to judicial independence that underlie the
Compensation Clause, see Evans, supra,
at 251–252, cannot justify a special judi-
cial exemption from a commonly shared
tax, not even as a preventive measure to
counter those threats.  Because the
Medicare tax is nondiscriminatory, the
Federal Circuit erred in finding its appli-
cation to federal judges unconstitutional.
Pp. 7–13.

(c) However, because the special
retroactivity-related Social Security rules
enacted in 1983 effectively singled out
then-sitting federal judges for unfavorable
treatment, the Compensation Clause for-
bids the application of the Social Security
tax to those judges.  Four features of the
law, taken together, lead to the conclusion
that it discriminates in a manner the
Clause forbids.  First, the statutory his-
tory, context, purpose, and language indi-
cate that the category of “federal employ-
ees” is the appropriate class against which
the asserted discrimination must be mea-
sured.  Second, the practical upshot of
defining “covered” system in the way the
law did was to permit nearly every then-
current federal employee, but not federal
judges, to avoid the newly imposed oblig-
ation to pay Social Security taxes.  Third,
the new law imposed a substantial cost on
federal judges with little or no expectation
of substantial benefit for most of them.
Inclusion meant a deduction of about
$2,000 per year, whereas 95% of the then-
active judges had already qualified for
Social Security (due to private sector em-
ployment) before becoming judges.  And

participation would benefit only the mi-
nority of judges who had not worked the
quarters necessary to be fully insured
under Social Security.  Fourth, the Gov-
ernment’s sole justification for the statu-
tory distinction between judges and other
high-level federal employees—i.e., equal-
izing the financial burdens imposed by
the noncontributory judicial retirement
system and the contributory system to
which the other employees belonged—is
unsound because such equalization takes
place not by offering all current federal
employees (including judges) the same
opportunities, but by employing a statu-
tory disadvantage which offsets an advan-
tage related to those protections afforded
judges by the Clause, and because the two
systems are not equalized with any preci-
sion.  Thus, the 1983 law is very different
from the nondiscriminatory tax upheld in
O’Malley, supra, at 282.  The Govern-
ment’s additional arguments—that Article
III protects judges only against a reduc-
tion in stated salary, not against indirect
measures that only reduce take-home pay;
that there is no evidence here that Con-
gress singled out judges for special treat-
ment in order to intimidate, influence, or
punish them; and that the law disfavored
not only judges but also the President and
other high-ranking federal employees—
are unconvincing.  Pp. 13–19.

2. The Compensation Clause violation
was not cured by the 1984 pay increase
for federal judges.  The context in which
that increase took place reveals nothing to
suggest that it was intended to make
whole the losses sustained by the pre-
1983 judges.  Rather, everything in the
record suggests that the increase was
meant to halt a slide in purchasing power
resulting from continued and unadjusted-
for inflation.  Although a circumstance-
specific approach is more complex than
the Government’s proposed automatic ap-
proach, whereby a later salary increase
would terminate a Compensation Clause
violation regardless of the increase’s pur-
pose, there is no reason why such relief as
damages or an exemption from Social Se-
curity would prove unworkable.  Will ,
supra, distinguished.  Pp. 19–22.

203 F.3d 795, affirmed in part, reversed
in part, and remanded. 

BREYER, J., delivered the opinion of
the Court, in which REHNQUIST, C.J.,
and KENNEDY, SOUTER, and GINS-



2001–44  I.R.B. 387 October 29, 2001

BURG, JJ., joined, and in which
SCALIA, J., joined as to Parts I, II, and V.
SCALIA, J., filed an opinion concurring
in part and dissenting in part.  THOMAS,
J., filed an opinion concurring in the judg-
ment in part and dissenting in part.
STEVENS, J., and O’CONNOR, J., took
no part in the consideration or decision of
the case.
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JUSTICE BREYER delivered the opin-
ion of the Court. 

The Constitution’s Compensation
Clause guarantees federal judges a “Com-
pensation, which shall not be diminished
during their Continuance in Office.”  U.S.
Const., Art. III, Sec. 1.  The Court of Ap-
peals for the Federal Circuit held that this
Clause prevents the Government from
collecting certain Medicare and Social
Security taxes from a small number of
federal judges who held office nearly 20
years ago—before Congress extended the
taxes to federal employees in the early
1980’s.

In our view, the Clause does not pre-
vent Congress from imposing a “non-dis-
criminatory tax laid generally” upon
judges and other citizens, O’Malley v.
Woodrough, 307 U.S. 277, 282 (1939),
but it does prohibit taxation that singles
out judges for specially unfavorable treat-
ment.  Consequently, unlike the Court of
Appeals, we conclude that Congress may
apply the Medicare tax—a nondiscrimi-
natory tax—to then-sitting federal judges.
The special retroactivity-related Social
Security rules that Congress enacted in
1984, however, effectively singled out
then-sitting federal judges for unfavorable
treatment.  Hence, like the Court of Ap-

peals, we conclude that the Clause forbids
the application of the Social Security tax
to those judges.

I

A

The Medicare law before us is straight-
forward.  In 1965, Congress created a
Federal Medicare “hospital insurance”
program and tied its financing to Social
Security.  See Social Security Amend-
ments of 1965, 79 Stat. 291.  The
Medicare law required most American
workers (whom Social Security covered)
to pay an additional Medicare tax.  But it
did not require Federal Government em-
ployees (whom Social Security did not
cover) to pay that tax.  See 26 U.S.C. Sec-
tions 3121(b)(5), (6) (1982 ed.).

In 1982, Congress, believing that
“[f]ederal workers should bear a more eq-
uitable share of the costs of financing the
benefits to which many of them eventu-
ally became entitled,” S. Rep. No.
97–494, pt. 1, p. 378 (1982), extended
both Medicare eligibility and Medicare
taxes to all currently employed federal
employees as well as to all newly hired
federal employees, Tax Equity and Fiscal
Responsibility Act of 1982, Sec. 278, 96
Stat. 559–563.  That new law meant that
(as of January 1, 1983) all federal judges,
like all other federal employees and most
other citizens, would have to contribute
between 1.30% and 1.45% of their federal
salaries to Medicare’s hospital insurance
system.  See 26 U.S.C. Sections
3101(b)(4)–(6).

The Social Security law before us is
more complex.  In 1935, Congress created
the Social Security program.  See Social
Security Act, 49 Stat. 620.  For nearly 50
years, that program covered employees in
the private sector, but it did not cover
Government employees.  See 26 U.S.C.
Sections 3121(b)(5), (6) (1982 ed.) (ex-
cluding federal employees); Sec.
3121(b)(7) (excluding state employees).
In 1981, a National Commission on So-
cial Security Reform, convened by the
President and chaired by Alan Greenspan,
noting the need for “action . . . to
strengthen the financial status” of Social
Security, recommended that Congress ex-
tend the program to cover Federal, but not
state or local, Government employees.
Report of the National Commission on

Social Security Reform 2–1, 2–7 (Jan.
1983).  In particular, the Commission rec-
ommended that Congress require all in-
coming federal employees (those hired
after January 1, 1984) to enter the Social
Security system and to pay Social Secu-
rity taxes.  Id., at 2–7.  The Commission
emphasized that “present Federal employ-
ees will not be affected by this recom-
mendation.”  Id., at 2–8.

In 1983, Congress enacted the Com-
mission’s recommendation into law (ef-
fective January 1, 1984) with an impor-
tant exception.  See Social Security
Amendments of 1983, Sec. 101(b)(1), 97
Stat. 69 (amending 26 U.S.C. Sections
3121(b)(5), (6)).  As the Commission had
recommended, Congress required all
newly hired federal employees to partici-
pate in the Social Security program.  It
also permitted, without requiring, almost
all (about 96%) then-currently employed
federal employees to participate. 

Contrary to the Commission’s recom-
mendation, however, the law added an ex-
ception.  That exception seemed to restrict
the freedom of choice of the remaining
4% of all current employees.  This class
consisted of the President, Vice President,
high-level Executive Branch employees,
Members of Congress, a few other Leg-
islative Branch employees, and all federal
judges.  See 42 U.S.C. Sections
410(a)(5)(C)–(G); see also H.R. Rep. No.
98–25, p. 39 (1983); H.R. Conf. Rep. No.
98–542, p. 13 (1983) (noting that for
these current federal employees “the rules
are being changed in the middle of the
game”).  The new law seemed to require
this class of current federal employees to
enter into the Social Security program,
see 42 U.S.C. Sections 410(a)(5)(C)–(G).
But, as to almost all of these employees,
the new law imposed no additional finan-
cial obligation or burden.

That is because the new law then cre-
ated an exception to the exception, see
Federal Employees’ Retirement Contribu-
tion Temporary Adjustment Act of 1983,
Secs. 203(a)(2), 208, 97 Stat. 1107, 1111
(codified at note following 5 U.S.C. Sec.
8331).  The exception to the exception
said that any member of this small class
of current high-level officials (4% of all
then-current employees) who contributed
to a “covered” retirement program
nonetheless could choose to modify their
participation in a manner that left their
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total payroll deduction—for retirement
and Social Security—unchanged.  A
“covered” employee paying 7% of salary
to a “covered” program could continue to
pay that 7% and no more, in effect avoid-
ing any additional financial obligation as
a result of joining Social Security.

The exception to the exception defined
a “covered” program to include the Civil
Service Retirement and Disability Sys-
tem—a program long available to almost
all federal employees—as well as any
other retirement system to which an em-
ployee must contribute.  Secs.
203(a)(2)(A), (D).  The definition of
“covered” program, however, did not en-
compass the pension system for federal
judges—a system that is noncontributory
in respect to a judge (but contributory in
respect to a spouse).

The upshot is that the 1983 law was
specifically aimed at extending Social Se-
curity to federal employees.  It left about
96% of those who were currently em-
ployed free to choose not to participate in
Social Security, thereby avoiding any in-
creased financial obligation.  It required
the remaining 4% to participate in Social
Security while freeing them of any added
financial obligation (or additional payroll
deduction) so long as they previously had
participated in other contributory retire-
ment programs.  But it left those who
could not participate in a contributory
program without a choice.  Their financial
obligations (and payroll deductions) had
to increase.  And this last mentioned
group consisted almost exclusively of
federal judges.

B

This litigation began in 1989, when
eight federal judges, all appointed before
1983, sued the Government for “compen-
sation” in the United States Claims Court.
They argued that the 1983 law, in requir-
ing them to pay Social Security taxes, vi-
olated the Compensation Clause.  Ini-
tially, the Claims Court ruled against the
judges on jurisdictional grounds.  21 Cl.
Ct. 786 (1990).  The Court of Appeals re-
versed.  953 F.2d 626 (CA Fed. 1992).
On remand, eight more judges joined the
lawsuit.  They contested the extension to
judges of the Medicare tax as well.

The Court of Federal Claims held
against the judges on the merits.  31 Fed.
Cl. 436 (1994).  The Federal Circuit re-

versed, ordering summary judgment for
the judges as to liability.  64 F.3d 647
(1995).  The Government petitioned this
Court for writ of certiorari.  Some Mem-
bers of this Court were disqualified from
hearing the matter, and we failed to find a
quorum of six Justices.  See 28 U.S.C.
Sec. 1.  Consequently, the Court of Ap-
peals’ judgment was affirmed “with the
same effect as upon affirmance by an
equally divided court.”  519 U.S. 801
(1996); see 28 U.S.C. Sec. 2109.

On remand from the Court of Appeals,
the Court of Federal Claims found (a) that
the 6-year statute of limitations, see 28
U.S.C. Sections 2401(a), 2501, barred
some claims, including all Medicare
claims; and (b) that, in any event, a subse-
quently enacted judicial salary increase
promptly cured any violation, making
damages minimal.  38 Fed. Cl. 166
(1997).  The Court of Appeals (eventually
en banc) reversed both determinations.
203 F.3d 795 (CA Fed. 2000).

The Government again petitioned for
certiorari.  It asked this Court to consider
two questions: 

(1) Whether Congress violated the
Compensation Clause when it extended
the Medicare and Social Security taxes to
the salaries of sitting federal judges; and

(2) If so, whether any such violation
ended when Congress subsequently in-
creased the salaries of all federal judges
by an amount greater than the new taxes.

Given the specific statutory provisions
at issue and the passage of time, seven
Members of this Court had (and now
have) no financial stake in the outcome of
this case.  Consequently a quorum was,
and is, available to consider the questions
presented.  And we granted the Govern-
ment’s petition for writ of certiorari.

II

At the outset, the judges claim that the
“law of the case” doctrine prevents us
from now considering the first question
presented, namely, the scope of the Com-
pensation Clause.  They note that the
Government presented that same question
in its petition from the Court of Appeals’
earlier ruling on liability.  They point out
that our earlier denial of that petition for
lack of a quorum had the “same effect as”
an “affirmance by an equally divided
court,” 28 U.S.C. Sec. 2109.  And they
add that this Court has said that an affir-

mance by an equally divided Court is
“conclusive and binding upon the parties
as respects that controversy.”  United
States v. Pink, 315 U.S. 203, 216 (1942).

Pink, however, concerned a case,
United States v. Moscow Fire Ins. Co.,
309 U.S. 624 (1940), in which this Court
had heard oral argument and apparently
considered the merits prior to concluding
that affirmance by an equally divided
Court was appropriate.  The law of the
case doctrine presumes a hearing on the
merits.  See, e.g., Quern v. Jordan, 440
U.S. 332, 347, n. 18 (1979).  This case
does not involve a previous consideration
of the merits.  Indeed, when this case pre-
viously was before us, due to absence of a
quorum, we could not consider either the
merits or whether to consider those merits
through grant of a writ of certiorari.  This
fact, along with the obvious difficulty of
finding other equivalent substitute fo-
rums, convinces us that Pink’s statement
does not control the outcome here, that
the “law of the case” doctrine does not
prevent our considering both issues pre-
sented, and that we should now proceed
to decide them.

III

The Court of Appeals upheld the
judges’ claim of tax immunity upon the
authority of Evans v. Gore, 253 U.S. 245
(1920).  That case arose in 1919, when
Judge Walter Evans challenged Congress’
authority to include sitting federal judges
within the scope of a federal income tax
law that the Sixteenth Amendment had
authorized a few years earlier.  See Rev-
enue Act of 1918, Sec. 213, 40 Stat. 1065
(defining “gross income” to include judi-
cial salaries).  In Evansitself, the Court
held that the Compensation Clause barred
application of the tax to Evans, who had
been appointed a judge before Congress
enacted the tax.  253 U.S., at 264.  A few
years later, the Court extended Evans,
making clear that its rationale covered not
only judges appointed before Congress
enacted a tax but also judges whose ap-
pointments took place after the tax had
become law.  See Miles v. Graham, 268
U.S. 501, 509 (1925).

Fourteen years after deciding Miles,
this Court overruled Miles.  O’Malley v.
Woodrough, 307 U.S. 277 (1939).  But,
as the Court of Appeals noted, this Court
did not expressly overrule Evansitself.
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64 F.3d, at 650.  The Court of Appeals
added that if “changes in judicial doc-
trine” had significantly undermined
Evans’ holding, this “Court itself would
have overruled the case.”  Ibid.  Noting
that this case is like Evans (involving
judges appointed before enactment of
the tax), not like O’Malley (involving
judges appointed after enactment of the
tax), the Court of Appeals held that
Evanscontrolled the outcome.  64 F.3d,
at 650.  Hence application of both
Medicare and Social Security taxes to
these pre-enactment judges violated the
Compensation Clause.

The Court of Appeals was correct in
applying Evansto the instant case, given
that “it is this Court’s prerogative alone to
overrule one of its precedents.”  State Oil
Co. v. Khan, 522 U.S. 3, 20 (1997); see
also Rodriguez de Quijas v.
Shearson/American Express, Inc., 490
U.S. 477, 484 (1989).  Nonetheless, the
court below, in effect, has invited us to re-
consider Evans.  We now overrule Evans
insofar as it holds that the Compensation
Clause forbids Congress to apply a gener-
ally applicable, nondiscriminatory tax to
the salaries of federal judges, whether or
not they were appointed before enactment
of the tax.

The Court’s opinion in Evansbegan by
explaining why the Compensation Clause
is constitutionally important, and we
begin by reaffirming that explanation.  As
Evanspoints out, 253 U.S., at 251–252,
the Compensation Clause, along with the
Clause securing federal judges appoint-
ments “during good Behavior,” U.S.
Const., Art. III, Sec. 1—the practical
equivalent of life tenure—helps to guar-
antee what Alexander Hamilton called the
“complete independence of the courts of
justice.”  The Federalist No. 78, p. 466
(C. Rossiter ed. 1961).  Hamilton thought
these guarantees necessary because the
Judiciary is “beyond comparison the
weakest of the three” branches of govern-
ment.  Id., at 465–466.  It has “no influ-
ence over either the sword or the purse.”
Id., at 465.  It has “no direction either of
the strength or of the wealth of the soci-
ety.”  Ibid.  It has “neither FORCE nor
WILL but merely judgment.”  Ibid.  

Hamilton’s view, and that of many
other Founders, was informed by first-
hand experience of the harmful conse-
quences brought about when a King of

England “made Judges dependent on his
Will alone, for the tenure of their offices,
and the amount and payment of their
salaries.”  The Declaration of Indepen-
dence, Par. 11.  And Hamilton knew that
“ a power over a man’s subsistence
amounts to a power over his will.”  The
Federalist No. 79, at 472.  For this reason,
he observed, “[n]ext to permanency in of-
fice, nothing can contribute more to the
independence of the judges than a fixed
provision for their support.”  Ibid.; see
also id., No. 48 at 310 (J. Madison) (“[A]s
the legislative department alone has ac-
cess to the pockets of the people, and has 
. . . full discretion . . . over the pecuniary
rewards of those who fill the other depart-
ments, a dependence is thus created in the
latter, which gives still greater facility to
encroachments of the former”).

Evansproperly added that these guar-
antees of compensation and life tenure
exist, “not to benefit the judges,” but “as a
limitation imposed in the public interest.”
253 U.S., at 253.  They “promote the pub-
lic weal,” id., at 248, in part by helping to
induce “learned” men and women “to quit
the lucrative pursuits” of the private sec-
tor, 1 J. Kent, Commentaries on American
Law *294, but more importantly by help-
ing to secure an independence of mind
and spirit necessary if judges are “to
maintain that nice adjustment between in-
dividual rights and governmental powers
which constitutes political liberty,” W.
Wilson, Constitutional Government in the
United States 143 (1911).

Chief Justice John Marshall pointed
out why this protection is important.  A
judge may have to decide “between the
Government and the man whom that
Government is prosecuting:  between the
most powerful individual in the commu-
nity, and the poorest and most unpopu-
lar.”  Proceedings and Debates of the Vir-
ginia State Convention, of 1829–1830, p.
616 (1830).  A judge’s decision may af-
fect an individual’s “property, his reputa-
tion, his life, his all.”  Ibid.  In the “exer-
cise of these duties,” the judge must
“observe the utmost fairness.”  Ibid.  The
judge must be “perfectly and completely
independent, with nothing to influence or
contro[l] him but God and his con-
science.”  Ibid.  The “greatest scourge . . .
ever inflicted,” Marshall thought, “was
an ignorant, a corrupt, or a dependent Ju-
diciary.”  Id., at 619.

Those who founded the Republic rec-
ognized the importance of these constitu-
tional principles.  See, e.g., Wilson, Lec-
tures on Law (1791), in 1 Works of James
Wilson 363 (J. Andrews ed. 1896); (stat-
ing that judges should be “completely in-
dependent” in “their salaries, and in their
offices”); McKean, Debate in Pennsylva-
nia Ratifying Convention, Dec. 11, 1787,
in 2 Debates on the Federal Constitution
539 (J. Elliot ed. 1836) (the security of
undiminished compensation disposes
judges to be “more easy and indepen-
dent”); see also 1 Kent, supra, at *294
(“permanent support” and the “tenure of
their office” “is well calculated . . . to give
[judges] the requisite independence”).
They are no less important today than in
earlier times.  And the fact that we over-
rule Evansdoes not, in our view, diminish
their importance.

We also agree with Evansinsofar as it
holds that the Compensation Clause of-
fers protections that extend beyond a leg-
islative effort directly to diminish a
judge’s pay, say by ordering a lower
salary.  253 U.S., at 254.  Otherwise a leg-
islature could circumvent even the most
basic Compensation Clause protection by
enacting a discriminatory tax law, for ex-
ample, that precisely but indirectly
achieved the forbidden effect.

Nonetheless, we disagree with Evans’
application of Compensation Clause prin-
ciples to the matter before it—a nondis-
criminatory tax that treated judges the
same way it treated other citizens.  Evans’
basic holding was that the Compensation
Clause forbids such a tax because the
Clause forbids “all diminution,” including
“taxation,” “whether for one purpose or
another.”  Id., at 255.  The Federal Circuit
relied upon this holding.  64 F.3d, at 650.
But, in our view, it is no longer sound law.

For one thing, the dissenters in Evans
cast the majority’s reasoning into doubt.
Justice Holmes, joined by Justice Bran-
deis, wrote that the Compensation Clause
offers “no reason for exonerating” a judge
“from the ordinary duties of a citizen,
which he shares with all others.  To re-
quire a man to pay the taxes that all other
men have to pay cannot possibly be made
an instrument to attack his independence
as a judge.”  Evans, 253 U.S., at 265.
Holmes analogized the “diminution” that
a tax might bring about to the burden that
a state law might impose upon interstate



commerce.  If “there was no discrimina-
tion against such commerce, the tax con-
stituted one of the ordinary burdens of
government from which parties were not
exempted.”  Id., at 267.

For another thing, this Court’s subse-
quent law repudiated Evans’ reasoning.
In 1939, 14 years after Miles extended
Evans’ tax immunity to judges appointed
after enactment of the tax, this Court re-
treated from that extension.  See O’Mal-
ley, 307 U.S., at 283 (overruling Miles).
And in so doing the Court, in an opinion
announced by Justice Frankfurter,
adopted the reasoning of the Evansdis-
sent.  The Court said that the question was
whether judges are immune “from the in-
cidences of taxation to which everyone
else within the defined classes . . . is sub-
jected.”  Id., at 282.  Holding that judges
are not “immun[e] from sharing with their
fellow citizens the material burden of the
government,” ibid., the Court pointed out
that the legal profession had criticized
Evans’ contrary conclusion, and that
courts outside the United States had re-
solved similar matters differently, id., at
281.  And the Court concluded that “a
nondiscriminatory tax laid generally on
net income is not, when applied to the in-
come of a federal judge, a diminution of
his salary within the prohibition of Article
III.”  Id., at 282.  The Court conceded that
Miles had reached the opposite conclu-
sion, but it said that Miles “cannot sur-
vive.”  307 U.S., at 283.  Still later, this
Court noted that “[b]ecause Miles relied
on Evans v. Gore, O’Malley must also be
read to undermine the reasoning of
Evans.”  United States v. Will, 449 U.S.
200, 227, n. 31 (1980).

Finally, and most importantly, we be-
lieve that the reasoning of Justices
Holmes and Brandeis, and of this Court in
O’Malley, is correct.  There is no good
reason why a judge should not share the
tax burdens borne by all citizens.  We
concede that this Court has held that the
Legislature cannot directly reduce judicial
salaries even as part of an equitable effort
to reduce all Government salaries.  See
449 U.S., at 226.  But a tax law, unlike a
law mandating a salary reduction, affects
compensation indirectly, not directly.  See
ibid. (distinguishing between measures
that directly and those that indirectly di-
minish judicial compensation).  And those
prophylactic considerations that may jus-

tify an absolute rule forbidding direct
salary reductions are absent here, where
indirect taxation is at issue.  In practice,
the likelihood that a nondiscriminatory
tax represents a disguised legislative ef-
fort to influence the judicial will is virtu-
ally nonexistent.  Hence, the potential
threats to judicial independence that un-
derlie the Constitution’s compensation
guarantee cannot justify a special judicial
exemption from a commonly shared tax,
not even as a preventive measure to
counter those threats.

For these reasons, we hold that the
Compensation Clause does not forbid
Congress to enact a law imposing a
nondiscriminatory tax (including an in-
crease in rates or a change in conditions)
upon judges, whether those judges were
appointed before or after the tax law in
question was enacted or took effect.  Inso-
far as Evans holds to the contrary, that
case, in O’Malley’s words, “cannot sur-
vive.”  307 U.S., at 283.

The Government points out that the
Medicare tax is just such a nondiscrimina-
tory tax.  Neither the courts below, nor the
federal judges here, argue to the contrary.
Hence, insofar as the Court of Appeals
found that application of the Medicare tax
law to federal judges is unconstitutional,
we reverse its decision.

IV

The Social Security tax is a different
matter.  Respondents argue that the 1983
law imposing that tax upon then-sitting
judges violates the Compensation Clause,
for it discriminates against judges in a
manner forbidden by the Clause, even as
interpreted in O’Malley, not Evans.  Cf.
O’Malley, supra, at 282 (stating question
as whether judges are immune “from the
incidences of taxation to which everyone
else within the defined classes. . . is sub-
jected” (emphasis added)).  After examin-
ing the statute’s details, we agree with the
judges that it does discriminate in a man-
ner that the Clause forbids.  Four features
of the law, taken together, lead us to this
conclusion.

First, federal employees had remained
outside the Social Security system for
nearly 50 years prior to the passage of the
1983 law.  Congress enacted the law pur-
suant to the Social Security Commission’s
recommendation to bring those employ-
ees within the law.  See supra, at 3.  And

the law itself deals primarily with that
subject.  Thus, history, context, statutory
purpose, and statutory language, taken to-
gether, indicate that the category of “fed-
eral employees” is the appropriate class
against which we must measure the as-
serted discrimination.

Second, the law, as applied in practice,
in effect imposed a new financial obliga-
tion upon sitting judges, but it did not im-
pose a new financial burden upon any
other group of (then) current federal em-
ployees.  We have previously explained
why that is so.  See supra, at 3–5.  The
law required all newly hired federal em-
ployees to join Social Security and pay re-
lated taxes.  It gave 96% of all current
employees (employed as of January 1,
1984 or earlier) total freedom to enter, or
not to enter, the system as they chose.  It
gave the remaining 4% of all current em-
ployees the freedom to maintain their pre-
1984 payroll deductions, provided that
they were currently enrolled in a “cov-
ered” system.  And it defined “covered”
system in a way that included virtually all
of that 4%, except for federal judges.  See
supra, at 4–5.  The practical upshot is that
the law permitted nearly every current
federal employee, but not federal judges,
to avoid the newly imposed financial
obligation.

Third, the law, by including sitting
judges in the system, adversely affected
most of them.  Inclusion meant a require-
ment to pay a tax of about $2,000 per
year, deducted from a monthly salary
check.  App. 49.  At the same time, 95%
of the then-active judges had already
qualified for Social Security (due to pri-
vate sector employment) before becoming
judges.  See id., at 115.  And participation
in Social Security as judges would benefit
only a minority.  See id., at 116–119 (re-
viewing examples of individual judges
and demonstrating that participation in
Social Security primarily would benefit
the minority of judges who had not
worked the 40 quarters necessary to be
fully insured).  The new law imposed a
substantial cost on federal judges with lit-
tle or no expectation of substantial benefit
for most of them.

Fourth, when measured against Com-
pensation Clause objectives, the Govern-
ment’s justification for the statutory dis-
tinction (between judges, who do, and
other federal employees, who do not,

October 29, 2001 390 2001–44  I.R.B.



incur additional financial obligations) is
unsound.  The sole justification, accord-
ing to the Government, is one of
“equaliz[ing]” the retirement-related
obligations that pre-1983 law imposed
upon judges with the retirement-related
obligations that pre-1983 law imposed
upon other current high-level federal em-
ployees.  Brief for United States 40.
Thus, the Government says that the new
financial burden imposed upon judges
was meant to make up for the fact that the
judicial retirement system is basically a
noncontributory system, while the system
to which other federal employees be-
longed was a contributory system.  Id., at
39–40; Reply Brief for United States 16.

This rationale, however, is the Govern-
ment’s and not necessarily that of Con-
gress, which was silent on the matter.  Cf.
Motor Vehicle Mfrs. Assn. of United
States, Inc. v. State Farm Mut. Automo-
bile Ins. Co., 463 U.S. 29, 50 (1983) (ex-
pressing concern at crediting post hocex-
planation of agency action).

More importantly, the judicial retire-
ment system is noncontributory because it
reflects the fact that the Constitution itself
guarantees federal judges life tenure—
thereby constitutionally permitting fed-
eral judges to draw a salary for life simply
by continuing to serve.  Cf. Booth v.
United States, 291 U.S. 339, 352 (1934)
(holding that Compensation Clause pro-
tects salary of judge who has retired).
That fact means that a contributory sys-
tem, in all likelihood, would not work.
And, of course, as of 1982, the noncon-
tributory pension salary benefits were
themselves part of the judge’s compensa-
tion.  The 1983 statute consequently sin-
gles out judges for adverse treatment
solely because of a feature required by the
Constitution to preserve judicial inde-
pendence.  At the same time, the
“equaliz[ation]” in question takes place
not by offering all current federal employ-
ees (including judges) the same opportu-
nities but by employing a statutory disad-
vantage which offsets a constitutionally
guaranteed advantage.  Hence, to accept
the “justification” offered here is to per-
mit, through similar reasoning, taxes
which have the effect of weakening or
eliminating those constitutional guaran-
tees necessary to secure judicial indepen-
dence, at least insofar as similar guaran-
tees are not enjoyed by others.  This point

would be obvious were Congress, say, to
deny some of the benefits of a tax reduc-
tion to those with constitutionally guaran-
teed life tenure to make up for the fact
that other employees lack such tenure.
Although the relationships here—among
advantages and disadvantages—are less
distant and more complex, the principle is
similar.

Nor does the statute “equaliz[e]” with
any precision.  On the one hand, the then-
current retirement system open to all fed-
eral employees except judges required a
typical employee to contribute 7% to 8%
of his or her annual salary. See generally
5 U.S.C. Sec. 8334(a)(1).  In return it pro-
vided a Member of Congress, for in-
stance, with a pension that vested after
five years and increased in value (by
2.5% of the Member’s average salary)
with each year of service to a maximum
of 80% of salary, and covered both em-
ployee and survivors.  See 5 U.S.C. Sec-
tions 8339, 8341.  On the other hand, the
judges’ retirement system (based on life
tenure) required no contribution for a
judge who retired at age 65 (and who met
certain service requirements) to receive
full salary.  But the right to receive that
salary did not vest until retirement.  The
system provided nothing for a judge who
left office before age 65.  Nor did the law
provide any coverage for a judge’s sur-
vivors.  Indeed, in 1984, a judge had to
contribute 4.5% of annual salary to obtain
a survivor’s annuity, which increased in
value by 1.25% of the judge’s salary per
year to a maximum of 40% of salary.  28
U.S.C. Sections 376(b), (1) (1982 ed.).

These two systems were not equal ei-
ther before or after Congress enacted the
1983 law.  Before 1983, a typical married
federal employee other than a judge had
to contribute 7 to 8% of annual salary to
receive benefits that were better in some
respects (vesting period, spousal benefit)
and worse in some respects (80% salary
maximum) than his married judicial coun-
terpart would receive in return for a 4.5%
contribution.  The 1983 law imposed an
added 5.7% burden upon the judge, in re-
turn for which the typical judge received
little, or no, financial benefit.  Viewed
purely in financial equalization terms, and
as applied to typical judges, the new re-
quirement seems to over-equalize, putting
the typical married judge at a financial
disadvantage—though perhaps it would

produce greater equality when applied to
other, less typical examples.

Taken together, these four characteris-
tics reveal a law that is special—in its
manner of singling out judges for disad-
vantageous treatment, in its justification
as necessary to offset advantages related
to constitutionally protected features of
the judicial office, and in the degree of
permissible legislative discretion that
would have to underlie any determination
that the legislation has “equalized” rather
than gone too far.  For these reasons, the
law before us is very different from the
“nondiscriminatory” tax that O’Malley
upheld.  307 U.S., at 282.  Were the Com-
pensation Clause to permit Congress to
enact a discriminatory law with these fea-
tures, it would authorize the Legislature
to diminish, or to equalize away, those
very characteristics of the Judicial Branch
that Article III guarantees—characteris-
tics which, as we have said, see supra, at
9–10, the public needs to secure that judi-
cial independence upon which its rights
depend.  We consequently conclude that
the 1983 Social Security tax law discrimi-
nates against the Judicial Branch, in vio-
lation of the Compensation Clause.

The Government makes additional ar-
guments in support of reversal.  But we
find them unconvincing.  It suggests that
Article III protects judges only against a
reduction in stated salary, not against in-
direct measures that only reduce take-
home pay.  Brief for United States 28.  In
O’Malley, however, this Court, when up-
holding a “nondiscriminatory” tax,
strongly implied that the Compensation
Clause would bar a discriminatory tax.
307 U.S., at 282.  The commentators
whose work O’Malley cited said so ex-
plicitly.  See Fellman, The Diminution of
Judicial Salaries, 24 Iowa L. Rev. 89, 99
(1938); see also Hall, Case Comment, 20
Ill. L. Rev. 376, 377 (1925); Corwin,
Constitutional Law in 1919–1920, 14 Am.
Pol. Sci. Rev. 635, 642 (1920).  And in
Will, the Court yet more strongly indi-
cated that the Compensation Clause bars
indirect efforts to reduce judges’ salaries
through taxes when those taxes discrimi-
nate.  449 U.S., at 226. Indeed, the Gov-
ernment itself “assume[s] that discrimina-
tory taxation of judges would contravene
fundamental principles underlying Article
III, if not the [Compensation] Clause it-
self.”  Brief for United States 37, n. 27.
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The Government also argues that there
is no evidence here that Congress singled
out judges for special treatment in order
to intimidate, influence, or punish them.
But, this Court has never insisted upon
such evidence.  To require it is to invite
legislative efforts that embody, but lack
evidence of, some such intent, engender-
ing suspicion among the branches and
consequently undermining that mutual
respect that the Constitution demands.
Cf. Wilson, Lectures on Law, in 1 Works
of James Wilson, at 364 (stating that
judges “should be removed from the
most distant apprehension of being af-
fected, in their judicial character and ca-
pacity, by anything, except their own be-
havior and its consequences”).  Nothing
in the record discloses anything other
than benign congressional motives.  If
the Compensation Clause is to offer
meaningful protection, however, we can-
not limit that protection to instances in
which the Legislature manifests, say, di-
rect hostility to the Judiciary.

Finally, the Government correctly
points out that the law disfavored not
only judges but also the President of the
United States and certain Legislative
Branch employees.  As far as we can de-
termine, however, all Legislative Branch
employees were free to join a covered
system, and the record provides us with
no example of any current Legislative
Branch employee who had failed to do
so.  See Tr. of Oral Arg. 16–17, 37–38.
The President’s pension is noncontribu-
tory.  See note following 3 U.S.C. Sec.
102.  And the President himself, like the
judges, is protected against diminution
in his “[c]ompensation.”  See U.S.
Const., Art. II, Sec. 1.  These facts may
help establish congressional good faith.
But, as we have said, we do not doubt
that good faith.  And we do not see why,
otherwise, the separate and special ex-
ample of that single individual, the Pres-
ident, should make a critical difference
here.

We conclude that, insofar as the 1983
statute required then-sitting judges to join
the Social Security System and pay Social
Security taxes, that statute violates the
Compensation Clause.

V

The second question presented is
whether the

“constitutional violation ended when
Congress increased the statutory
salaries of federal judges by an
amount greater than the amount [of
the Social Security] taxes deducted
from respondents’ judicial salaries.”
Pet. for Cert. (I).

The Government argues for an affirma-
tive answer.  It points to a statutory salary
increase that all judges received in 1984.
It says that this increase, subsequent to
the imposition of Social Security taxes on
judges’ salaries, cured any earlier uncon-
stitutional diminution of salaries in a
lesser amount.  Otherwise, if “Congress
improperly reduced judges salaries from
$140,000” per year “to $130,000” per
year, the judges would be able to collect
the amount of the improper reduction,
here $10,000, forever—even if Congress
cured the improper reduction by raising
salaries $20,000, to $150,000, a year later.
Reply Brief for United States 18.  To
avoid this consequence, the Government
argues, we should simply look to the fact
of a later salary increase “whether or not
one of Congress’s purposes in increasing
the salaries” was “to terminate the consti-
tutional violation.”  Ibid. 

But how could we always decide
whether a later salary increase terminates
a constitutional violation without examin-
ing the purpose of that increase?  Imagine
a violation that affected only a few.  To
accept the Government’s position, would
leave those few at a permanent salary dis-
advantage.  If, for example, Congress re-
duced the salaries of one group of judges
by 20%, a later increase of 30% applica-
ble to all judges would leave the first
group permanently 20% behind.  And a
pay cut that left those judges at a perma-
nent disadvantage, would perpetuate the
very harm that the Compensation Clause
seeks to prevent.

The Court of Appeals consequently ex-
amined the context in which the later pay
increases took place in order to determine
their relation to the earlier Compensation
Clause violation.  It found “nothing to
suggest” that the later salary increase at
issue here sought “to make whole the
losses sustained by the pre-1983 judges.”
185 F.3d, at 1362–1363.  The Govern-
ment presents no evidence to the contrary.

The relevant economic circumstances
surrounding the 1984, and subsequent,
salary increases include inflation suffi-

ciently serious to erode the real value of
judicial salaries and salary increases in-
sufficient to maintain real salaries or real
compensation parity with many other pri-
vate-sector employees.  See Report of
1989 Commission on Executive, Legisla-
tive, and Judicial Salaries, Hearings be-
fore the Senate Committee on Govern-
mental Affairs, 101st Cong., 1st Sess.,
12–13 (1989) (testimony of Lloyd Cutler
regarding effect of inflation on judges’
salaries since 1969).  For instance, while
consumer prices rose 363% between 1969
and 1999, salaries in the private sector
rose 421%, and salaries for district judges
rose 253%.   See American Bar Associa-
tion, Federal Judicial Pay Erosion 11
(Feb. 2001).  These figures strongly sug-
gest that the judicial salary increases sim-
ply reflected a congressional effort to re-
store both to judges and to Members of
Congress themselves some, but not all, of
the real compensation that inflation had
eroded.  Those salary increases amounted
to a congressional effort to adjust judicial
salaries to reflect “fluctuations in the
value of money,” The Federalist No. 79,
at 473 (A. Hamilton)—the kind of adjust-
ment that the Founders believed “may be
requisite,” McKean, Debate in Pennsylva-
nia Ratifying Convention, Dec. 11, 1787,
in 2 Debates on the Federal Constitution,
at 539; see also Rosenn, The Constitu-
tional Guaranty Against Diminution of
Judicial Compensation, 24 UCLA L. Rev.
308, 314–315 (1976).

We have found nothing to the contrary.
And, we therefore agree with the Court of
Appeals’ similar conclusion.  185 F.3d at
1363 (“[E]verything in the record” sug-
gests that the increase was meant to halt
“the slide in purchasing power resulting
from continued and unadjusted-for infla-
tion”).

The Government says that a circum-
stance-specific approach may prove diffi-
cult to administer.  Brief for United States
43.  And we concede that examining the
circumstances in order to determine
whether there is or is not a relation be-
tween an earlier violation and a later in-
crease is more complex than the Govern-
ment’s proposed automatic approach.  But
we see no reason why such relief as dam-
ages or an exemption from Social Secu-
rity would prove unworkable.

Finally, the Government looks to our
decision in Will for support.  In that case,
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federal judges challenged the constitu-
tionality of certain legislative “freezes”
that Congress had imposed upon earlier
enacted Government-wide cost-of-living
salary adjustments.  The Court found a
Compensation Clause violation in re-
spect to the freeze for what was desig-
nated Year One (where Congress had re-
scinded an earlier-voted 4.8% salary
increase).  Will, 449 U.S., at 225–226.
The Government points out that the Will
Court “noted that Congress, later in that
fiscal year, enacted a statutory increase
in judges’ salaries that exceeded the
salaries that judges would have re-
ceived” without the rescission.  Brief for
United States 41.  And the Government
adds that “it was unquestioned in Will”
that the judges could not receive dam-
ages for the time subsequent to this later
enactment.  Id., at 41–42.

The Will Year One example, however,
shows only that, in the circumstances, and
unlike the case before us, the later salary
increase was related to the earlier salary
diminishment.  Regardless, the very fact
that the matter was “unquestioned” in Will
shows that it was not argued.  See 449
U.S., at 206, n. 3 (noting that the judges’
complaint sought relief for Year One’s
diminution only up to the moment of the
subsequent salary increase).  Hence, the
Court did not decide the matter now be-
fore us.

We conclude that later statutory salary
increases did not cure the preceding un-
constitutional harm.

VI

Insofar as the Court of Appeals found
the application of Medicare taxes to the
salaries of judges taking office before
1983 unconstitutional, its judgment is re-
versed.  Insofar as that court found the ap-
plication of Social Security taxes to the
salaries of judges taking office before
1984 unconstitutional, its judgment is af-
firmed.  We also affirm the Court of Ap-
peals’ determination that the 1984 salary
increase received by federal judges did
not cure the Compensation Clause viola-
tion.  The case is remanded for further
proceedings consistent with this opinion.

It is so ordered.

JUSTICE STEVENS and JUSTICE
O’CONNOR took no part in the consider-
ation or decision of this case.
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JUSTICE SCALIA, concurring in part
and dissenting in part.

I agree with the Court that extending
the Social Security tax to sitting Article
III judges in 1984 violated Article III’s
Compensation Clause.  I part paths with
the Court on the issue of extending the
Medicare tax to federal judges in 1983,
which I think was also unconstitutional.1

I

As an initial matter, I think the Court is
right in concluding that Evans v. Gore,
253 U.S. 245 (1920)—holding that new
taxes of general applicability cannot be
applied to sitting Article III judges—is no
longer good law, and should be overruled.
We went out of our way in O’Malley v.
Woodrough, 307 U.S. 277, 280–281
(1939), to catalog criticism of Evans, and
subsequently recognized, in United States
v. Will, 449 U.S. 200, 227, and n. 31
(1980), that O’Malley had “undermine[d]
the reasoning of Evans.”  The Court’s de-
cision today simply recognizes what
should be obvious:  that Evanshas not
only been undermined, but has in fact col-
lapsed.

II

My disagreement with the Court arises
from its focus upon the issue of discrimi-
nation, which turns out to be dispositive
with respect to the Medicare tax.  The

Court holds “that the Compensation
Clause does not forbid Congress to enact
a law imposing a nondiscriminatory tax 
. . . upon judges, whether those judges
were appointed before or after the tax law
in question was enacted or took effect.”
Ante, at 12.  Since “the Medicare tax is
just such a nondiscriminatory tax,” the
Court concludes that “application of [that]
tax law to federal judges is [c]onstitu-
tional.”  Ante,at 12–13.

But we are dealing here with a “Com-
pensation Clause,” not a “Discrimina-
tion Clause.”  See U.S. Const., Art III,
Sec. 1 (“The Judges . . . shall, at stated
Times, receive for their Services, a
Compensation, which shall not be di-
minished during their Continuance in
Office”).  As we have said, “the Consti-
tution makes no exceptions for ‘nondis-
criminatory’ reductions” in judicial
compensation, Will, supra, at 226.  A re-
duction in compensation is a reduction
in compensation, even if all federal em-
ployees are subjected to the same cut.
The discrimination criterion that the
Court uses would make sense if the only
purpose of the Compensation Clause
were to prevent invidious (and possibly
coercive) action against judges.  But as
the Court acknowledges, the Clause
“‘promote[s] the public weal’ . . . by
helping to induce ‘learned’ men and
women to ‘quit the lucrative pursuits’ of
the private sector,” ante, at 9 (quoting
Evans, supra, at 248; 1 J. Kent, Com-
mentaries on American Law *294).
That inducement would not exist if Con-
gress could cut judicial salaries so long
as it did not do so discriminatorily.

What the question comes down to,
then, is (1) whether exemption from a cer-
tain tax can constitute part of a judge’s
“compensation,” and (2) if so, whether
exemption from the Medicare tax was
part of the judges’ compensation here.
The answer to the more general question
seems to me obviously yes.  Surely the
term “compensation” refers to the entire
“package” of benefits—not just cash, but
retirement benefits, medical care, and ex-
emption from taxation if that is part of the
employment package.  It is simply unrea-
sonable to think than “$150,000 a year
tax-free” (if that was the bargain struck) is
not higher compensation than “$150,000
a year subject to taxes.”  Ask the employ-
ees of the World Bank.
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The more difficult question—though
far from an insoluble one—is whenan
exemption from tax constitutes compen-
sation.  In most cases, the presence or
absence of taxation upon wages, like the
presence or absence of many other fac-
tors within the control of government—
inflation, for example, or the rates
charged by government-owned utilities,
or import duties that increase consumer
prices—affects the value of compensa-
tion, but is not an element of compensa-
tion itself.  The Framers had this distinc-
t ion well  in mind.  Hamilton, for
example, wrote that as a result of “the
fluctuations in the value of money,” “[i]t
was . . . necessary to leave it to the dis-
cretion of the legislature to vary its pro-
visions” for judicial compensation.  The
Federalist No. 79, p. 473 (C. Rossiter,
ed. 1961); see also Will, supra, at 227
(the Constitution “placed faith in the in-
tegri ty and sound judgment of the
elected representatives to enact in-
creases” in judicial salaries to account
for inflation).  Since Hamilton thought
that the Compensation Clause “put it out
of the power of [Congress] to change the
condition of the individual [judge] for
the worse,” The Federalist No. 79, at
473, he obviously believed that inflation
does not diminish compensation as that
term is used in the Constitution.

This distinction between Government
action affecting compensation and Gov-
ernment action affecting the value of
compensation was the basis for our
statement in O’Malley, 307 U.S., at 282,
that “[t]o subject [judges] to a general
tax is merely to recognize that judges
are also citizens, and that their particular
function in government does not gener-
ate an immunity from sharing with their
fellow citizens the material burden of
the government. . . .”  I agree with the
Court,  therefore, that Evans was
wrongly decided—not, however, be-
cause in Evansthere was no discrimina-
tion, but because in Evansthe universal
application of the tax demonstratedthat
the Government was not reducing the
compensation of its judges but was act-
ing as sovereign rather than employer,
imposing a general tax.

But just as it is clear that a federal em-
ployee’s sharing of a tax-free status that
all citizens enjoy is not compensation
(and elimination of that tax-free status

not a reduction in compensation), so
also it is clear that a tax-free status con-
ditioned on federal employment is com-
pensation, and its elimination a reduc-
tion.  The Court apparently acknow-
ledges that if a tax is imposedon the
basis of federal employment (an income
tax, for example, payable only by fed-
eral judges) it would constitute a reduc-
tion in compensation.  It is impossible to
understand why a tax that is suspended
on the basis of federal employment (an
exemption from federal income tax for
federal judges) does not constitute the
conferral of compensation—in which
case its elimination is a reduction,
whether or not federal judges end up
being taxed just like other citizens. Only
converting the Compensation Clause
into a Discrimination Clause can explain
a contrary conclusion.

And this, of course, is what has been
achieved by the targeted extension of
the Medicare tax to federal employees
who were previously exempt.  It may
well be that, in some abstract sense, they
are not being “discriminated against,”
since they end up being taxed like other
citizens; but this does not alter the fact
that, since exemption from the tax was
part of their employment package—
since they had an employment expecta-
tion of a preferential exemption from
taxation—their compensationwas being
reduced.  One of the benefits of being a
federal judge (or any federal employee)
had, prior to 1982, been an exemption
from the Medicare tax.  This benefit
Congress took away, much as a private
employer might terminate a contractual
commitment to pay Medicare taxes on
behalf of its employees.  The latter
would clearly be a cut in compensation,
and so is the former.2 Had Congress
simply imposed the Medicare tax on its

own employees (including judges) at the
time it introduced that tax for other
working people, no benefit of federal
employment would have been reduced,
because, with respect to the newly intro-
duced tax, none had ever existed.  But
an extension to federal employees of a
tax from which they had previously
been exempt by reason of their employ-
ment status,seems to me a flat-out re-
duction of federal employment compen-
sation.

III

As should be clear from the above,
though I agree with the Court that the
extension of the Social Security tax to
federal judges runs afoul of the Com-
pensation Clause, I disagree with the
Court’s grounding of this holding on the
discriminatory manner in which the ex-
tension occurred.  In this part of its
opinion, however, the Court’s antidis-
crimination rationale is slightly differ-
ent from that which appeared in its dis-
cussion of the Medicare tax.  There, the
focus was on discrimination compared
with ordinary citizens; here, the focus is
on discrimination vis-a-vis other federal
employees.  (As the Court explains, fed-
eral judges, unlike nearly all other fed-
eral employees, were not given the op-
portunity to opt out of paying the tax).
On my analysis, it would not matter if
every federal employee had been made
subject to the Social Security tax along
with judges, so long as one of the previ-
ous entitlements of their federal em-
ployment had been exemption from that
tax.  Federal judges, unlike all other
federal employees except the President,
see Art. II, Sec. 1, cl. 7, cannot, consis-
tent with the Constitution, have their
compensation diminished.  If this case
involved salary cuts to pay for Social
Security, rather than taxes to pay for So-
cial Security, the irrelevance of whether
other federal employees were covered
by the operative legislation would be
clear.

*    *    *    

I join in the judgment that extension
of the Social Security tax to sitting Arti-
cle III judges was unconstitutional.  I
would affirm the Federal Circuit’s hold-
ing that extension of the Medicare tax
was unconstitutional as well.

October 29, 2001 394 2001–44  I.R.B.

2 As the Court explains, the purpose of the Medicare
tax extension was to ensure that federal workers “bear
a more equitable share of the costs of financing the
benefits to which many of them eventually became
entitled” by reason of their own or their spouses’ pri-
vate-sector employment.  Ante, at 2 (internal quota-
tion marks and citation omitted).  As with the Social
Security tax, therefore, the Medicare tax aspect of this
case does not present the situation in which a tax
exemption has been eliminated in return for some
other benefit, different in kind but equivalent in value.
Cf. Ante, at 14 (“[P]articipation in Social Security as
judges would benefit only a minority”).
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JUSTICE THOMAS, concurring in the
judgment in part and dissenting in part.

I believe this Court was correct in
Evans v. Gore, 253 U.S. 245 (1920), when
it held that any tax that reduces a judge’s
net compensation violates Article III of
the Constitution.  Accordingly, I would
affirm the judgment of the Court of Ap-
peals in its entirety.
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