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26, 2001, and will be held in room 4718,
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CON-
TACT: Concerning the regulation,
Christopher M. Bass or Frances L. Kelly,
(202) 622-7770; concerning submissions,
the hearing, and/or to be placed on the
building access list to attend the hearing,
Guy Traynor, (202) 622-7180 (not toll-
free numbers). 

SUPPLEMENTARY INFORMATION:

Background

Temporary regulations in T.D. 8919
amend the Income Tax Regulations (26
CFR Part 1) under section 1502 of the
Internal Revenue Code of 1986 (Code).
The temporary regulations provide guid-
ance as to the time for filing an application
for a tentative carryback adjustment by a
consolidated group.  The amendments also
extend the time for filing an application for
a tentative carryback adjustment by certain
corporations for the separate return year
created by their becoming new members of
a consolidated group.  The text of those
temporary regulations also serves as the
text of these proposed regulations.  The pre-
amble to the temporary regulations explains
the amendments.

Special Analyses

It has been determined that this notice
of proposed rule making is not a signifi-
cant regulatory action as defined in
Executive Order 12866.  Therefore, a reg-
ulatory assessment is not required.  It is
hereby certified that these regulations will
not have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that these regulations will primarily affect
affiliated groups of corporations that have
elected to file consolidated returns, which
tend to be larger businesses, and, more-
over, that any burden on taxpayers is min-
imal.  Therefore, a Regulatory Flexibility
Analysis under the Regulatory Flexibility
Act (5 U.S.C. chapter 6) is not required.
Pursuant to section 7805(f) of the Code,
these regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
their impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written comments (a
signed original and eight (8) copies) or
electronic comments that are timely sub-
mitted to the IRS.  The IRS and Treasury
Department specifically request com-
ments on the clarity of the proposed regu-
lations and how they can be made easier
to understand.  All comments will be
made available for public inspection and
copying.

A public hearing has been scheduled
for April 26, 2001, beginning at 10 a.m.,
in room 4718, Internal Revenue Service
Building, 1111 Constitution Avenue,
NW., Washington DC.  Due to building
security procedures, visitors must enter
at the 10th Street entrance, located
between Constitution and Pennsylvania
Avenues, NW.  In addition, all visitors
must present photo identification to enter
the building.  Because of access restric-
tions, visitors will not be admitted
beyond the immediate entrance area
more than 15 minutes before the hearing
starts.  For information about having
your name placed on the building access
list to attend the hearing, see the FOR
FURTHER INFORMATION CONTACT
section of this preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.  Persons who wish to
present oral comments at the hearing must
request to speak, and submit written com-
ments and an outline of the topics to be
discussed and the time to be devoted to
each topic (a signed original and eight (8)
copies) by April 5, 2001.  A period of ten
minutes will be allocated to each person
for making comments.  An agenda show-
ing the scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed.  Copies of the agenda
will be available free of charge at the
hearing.

Drafting Information

The principal authors of these proposed
regulations are Christopher M. Bass and
Frances L. Kelly, Office of the Associate
Chief Counsel (Corporate).  However,
other personnel from the IRS and
Treasury Department participated in their
development.

*   *   *   *   *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is proposed
to be amended as follows:

PART 1 — INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by adding the following
entries in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.1502–78 also issued under 26
U.S.C. 1502 and 6411(c).* * *

Par. 2. Section 1.1502–78, as proposed
to be amended, reads as follows:

§1.1502–78 Tentative carryback
adjustments.

[The text of the amendments to this
proposed section is the same as the text of
the amendments to §1.1502–78T pub-
lished in T.D. 8919.]

Robert E. Wenzel,
Deputy Commissioner 

of Internal Revenue.

(Filed by the Office of the Federal Register on Janu-
ary 3, 2001, 8:45 a.m., and published in the issue of
the Federal Register for January 4, 2001, 66 F.R.
747)

The GUST Remedial Amendment
Period for Employers Who Use
M&P or Volume Submitter
Specimen Plans

Announcement 2001–12

This announcement –
•  Provides a general summary of the

rules for determining the GUST
remedial amendment period for
employers who use master and proto-
type (M&P) plans or volume submit-
ter specimen plans.  This summary is
followed by answers to questions the
Service has received regarding the
application of these rules.

•  Describes circumstances under
which the Service will waive the
requirement that employers certify
their intent to adopt a sponsor or
practitioner’s M&P or volume sub-
mitter specimen plan.  In some situ-
ations, such a certification is
required as a condition for extend-
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ing the GUST remedial amendment
period.  

In addition, this announcement describes
the Service’s policies regarding requests
for additional information on opinion and
advisory letter applications for M&P and
volume submitter specimen plans, includ-
ing applications that relate to previously
approved plans.

Summary of Rules for Determining the
GUST Remedial Amendment Period
for Employers Who Use M&P or
Volume Submitter Specimen Plans

Employers who maintain tax-qualified
retirement plans under section 401(a) or
section 403(a) of the Internal Revenue
Code generally are required to amend
their plans for new law changes, which
are described using the acronym “GUST,”
within the GUST remedial amendment
period under section 401(b).  (See section
1.02 of Rev. Proc. 2000–27, 2000–26
I.R.B. 1272, for a complete listing of the
public laws described collectively as
GUST.)  The following is a general sum-
mary of the rules for determining the
GUST remedial amendment period for
employers who use M&P or volume sub-
mitter specimen plans.
1.  The GUST remedial amendment peri-

od generally ends on the last day of the
first plan year beginning in 2001 (“the
regular GUST remedial amendment
period”).  However, employers may
have a later deadline if the require-
ments of section 19 of Rev. Proc.
2000–20, 2000–6 I.R.B. 553, as modi-
fied by Rev. Proc. 2000–27, are met.

2.  To be eligible for a later deadline
under section 19 of Rev. Proc.
2000–20, an employer must either:

(i)  adopt an M&P or volume submit-
ter specimen plan (regardless of
whether the plan has a TRA ‘86
opinion or advisory letter); or 
(ii)  jointly certify with an M&P
sponsor or volume submitter practi-
tioner that the employer intends to
amend its plan for GUST by adopt-
ing the sponsor or practitioner’s
M&P or volume submitter specimen
plan after the plan has received
GUST approval.  

This required action (either adoption of an
M&P or volume submitter specimen plan or
execution of a certification of intent to
adopt) must take place by the end of the reg-

ular GUST remedial amendment period.  In
addition, the sponsor or practitioner of the
M&P or volume submitter specimen plan
which the employer has adopted or intends
to adopt must have requested a complete
GUST opinion or advisory letter for the plan
by December 31, 2000.  Thus, if a sponsor
or practitioner requested a GUST opinion or
advisory letter for an M&P or volume sub-
mitter specimen plan by December 31,
2000, employers who have adopted the plan
by the end of the regular GUST remedial
amendment period (December 31, 2001, in
the case of calendar year plans) do not have
to take further action until the time
described in 3, following.
3.  If the requirements described above

are satisfied, the employer’s deadline
for amending its plan for GUST is the
later of:

(i)  the end of the regular GUST re-
medial amendment period, or 
(ii)  the end of the 12th month begin-
ning after the date a GUST opinion
or advisory letter is issued for the
M&P or volume submitter specimen
plan, or the opinion or advisory letter
application is withdrawn.  

By this deadline, the employer must adopt
one of the following:  the GUST-approved
M&P or volume submitter specimen plan
referred to above, another GUST-
approved M&P or volume submitter spec-
imen plan or individually-designed GUST
amendments.  In addition, in order to be
entitled to extend the remedial amend-
ment period under this rule, the employer
must request a determination letter by the
end of the extended period, if a determi-
nation letter is required for reliance. 

(In cases where the M&P plan is an iden-
tical adoption or minor modification of a
“mass submitter plan,” or where the vol-
ume submitter specimen plan is an identi-
cal adoption of a “lead specimen plan,”
the date of the letter approving the mass
submitter or lead specimen plan is irrele-
vant.  It is the date the letter is issued for
the sponsor or practitioner’s plan that
governs.  A mass submitter plan is an
M&P plan that is submitted to the Service
on behalf of at least 30 M&P sponsors
who will sponsor the identical plan.  A
lead specimen plan is a volume submitter
specimen plan that is submitted to the
Service on behalf of at least 30 practition-
ers who will sponsor the identical volume
submitter specimen plan.)

4.  In applying these rules, an employer
who has adopted (or certified its intent
to adopt) a sponsor or practitioner’s
M&P or volume submitter specimen
plan by the end of the regular GUST
remedial amendment period will be
deemed to have adopted (or certified
its intent to adopt) each other M&P or
volume submitter specimen plan of
that sponsor or practitioner. 

Example 1. Employer X adopted  Bank A’s M&P
plan in 1997.  Bank A does not sponsor any other
plans.  Bank A restates its M&P plan for GUST and
files an application for a complete GUST opinion
letter by December 31, 2000.  X does not have to
take further action until the M&P plan is approved
for GUST.  If a GUST opinion letter for the M&P
plan is issued on May 1, 2001, X must adopt the
GUST-approved plan by May 31, 2002.
Alternatively, X may adopt another GUST-approved
M&P or volume submitter specimen plan or individ-
ually-designed GUST amendments by this date.  In
addition, if a determination letter is required for
reliance, for example because X’s plan is a nonstan-
dardized plan,  X must also apply for a GUST deter-
mination letter by May 31, 2002. 

Example 2 Bank B sponsors two M&P plans,
Plan 001 and Plan 002.  Employer Y adopted Plan
001 in 1996.  Employer Z adopted Plan 002 in 1996.
Bank B decides to discontinue Plan 002 and does not
request a GUST opinion letter for this plan.  Z does
not certify its intent to adopt another sponsor or
practitioner’s plan.   Bank B files an application for
a complete GUST opinion letter for Plan 001 by
December 31, 2000, and a favorable letter is issued
on April 30, 2001.  Because Z is deemed to have
adopted Plan 001 before the end of the regular
GUST remedial amendment period, Z is entitled to
the same GUST remedial amendment period exten-
sion as Y.  Therefore, by April 30, 2002, both Y and
Z  must adopt the GUST-approved Plan 001, anoth-
er GUST-approved M&P or volume submitter spec-
imen plan or individually-designed GUST amend-
ments.  Each must also request a determination letter
by April 30, 2002, if a determination letter is
required for reliance. 

Example 3.  Practitioner C sponsors three volume
submitter specimen plans, Plans 1, 2 and 3.
Practitioner C files applications for complete GUST
advisory letters for each of the plans on June 1,
2000.  Favorable advisory letters for Plans 1 and 2
are issued on November 30, 2000.  A favorable advi-
sory letter for Plan 3 is issued on March 15, 2001.
Each employer who adopted (or certified its intent to
adopt) Plan 1 or Plan 2 before the end of the regular
GUST remedial amendment period is also deemed to
have adopted (or certified its intent to adopt) Plan 3.
Therefore, the GUST remedial amendment period
for each employer who adopted (or certified its
intent to adopt) any of Practitioner C’s volume sub-
mitter specimen plans by the end of the regular
GUST remedial amendment period is extended to
March 31, 2002, provided the employer adopts one
of Practitioner C’s GUST-approved plans, another
GUST-approved volume submitter specimen or
M&P plan or individually-designed GUST amend-
ments, and requests a determination letter (if
required for reliance) by this date.
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Questions and Answers 

The following are answers to specific
questions the Service has received regard-
ing the rules for determining the GUST
remedial amendment period for employ-
ers who use M&P or volume submitter
specimen plans.  These Q&As address sit-
uations involving M&P plans but are
equally applicable to situations involving
volume submitter specimen plans.

Q1.  An M&P sponsor has submitted its
M&P plan for GUST approval, but has not
received approval by the end of 2000.
Must the sponsor or the adopting employ-
ers (i.e., employers who have either
adopted the plan or certified their intent to
adopt the plan by the end of the regular
GUST remedial amendment period) have
done anything before January 1, 2001?

A1.  No.

Q2.  An M&P sponsor has decided to dis-
continue marketing its M&P plan and will
not seek approval for GUST amendments
to the plan.  Did the employers who have
adopted the M&P plan have to do any-
thing before January 1, 2001?  Did the
sponsor?  Do the answers change if the
plan had been approved as a regional pro-
totype plan under Rev. Proc. 89–13,
1989–1 C.B. 801?

A2.  The employers who have adopted the
M&P plan did not have to do anything at
this time.  Assuming the M&P sponsor is
not continuing to sponsor any plan (see
Q&A4 below for analysis of a case where
the M&P sponsor is continuing to sponsor
another plan or plans), the employers must
do one of the following by the end of the
regular GUST remedial amendment period:

(i)  adopt a GUST-approved M&P or
volume submitter specimen plan of
another sponsor or practitioner, or
individually-designed GUST amend-
ments;
(ii)  extend the GUST remedial
amendment period by adopting a
timely submitted M&P or volume
submitter specimen plan of another
sponsor or practitioner; or
(iii)  extend the GUST remedial
amendment period by jointly certify-
ing with another sponsor or practi-
tioner that the employer intends to
amend its plan for GUST by adopt-
ing the sponsor or practitioner’s
timely submitted M&P or volume
submitter specimen plan after the

plan has been approved for GUST.
The sponsor of the discontinued plan must
notify the adopting employers and the
Service of the discontinuance of the plan.
The sponsor should also advise the adopt-
ing employers of their options for com-
plying with GUST, as described above.  It
makes no difference if the plan is a
regional prototype plan.

Q3.  Is the answer to 2 different if the
M&P plan is being discontinued by a
mass submitter? 

A3.  The discontinuance of an M&P plan
by a mass submitter does not constitute
discontinuance of the M&P plans that are
identical adoptions or minor modifica-
tions of the mass submitter’s plan.  If a
mass submitter discontinues a plan, an
M&P sponsor that is using the plan has
the following options:

(i)  continue the plan as a nonmass
submitter M&P plan;
(ii)  amend the form of the plan to be
a word-for-word identical or minor
modifier adoption either of another
plan of the mass submitter or of a
plan of another mass submitter; or 
(iii)  discontinue the M&P plan as
described in A2 above.

Q4.  An M&P sponsor has several plans
and decides to discontinue only one of
them.  What effect will this have on the
deadline for amending for those employ-
ers who have adopted one of the other
plans?  What effect will this have on the
deadline for amending for those employ-
ers who have adopted the plan that will be
discontinued?  

A4.  Each employer who has adopted any
of the M&P sponsor’s plans (including
the discontinued plan) before the end of
the regular GUST remedial amendment
period is deemed to have adopted all of
the sponsor’s plans.  It is assumed that
the M&P sponsor requested GUST opin-
ion letters by December 31, 2000, for
each M&P plan that will continue.
Therefore, the GUST remedial amend-
ment period for each employer who
adopted any of the M&P sponsor’s plans
(including the discontinued plan) before
the end of the regular GUST remedial
amendment period will be extended until
the end of the 12th month beginning after
the date of approval of the last plan of the
sponsor to receive a GUST opinion letter.
By this time, the employers (including

those who had adopted the discontinued
plan) must:

(i)  adopt any of the GUST-approved
plans of the sponsor, or any other
GUST-approved M&P or volume
submitter specimen plan; or
(ii)  adopt individually-designed
GUST amendments; and
(iii)  request a determination letter, if
a determination letter is required for
reliance.  

Extending the GUST Remedial
Amendment Period When Sponsor or
Practitioner Does Not Timely Request
Opinion or Advisory Letter

If an M&P sponsor or volume submit-
ter practitioner did not request GUST
opinion or advisory letters for its plans by
December 31, 2000, employers who have
adopted the plans must take one of the fol-
lowing steps by the end of the regular
GUST remedial amendment period:

(i)  adopt a GUST-approved M&P or
volume submitter specimen plan of
another sponsor or practitioner, or
individually-designed GUST amend-
ments;
(ii)  extend the GUST remedial
amendment period by adopting a
timely submitted M&P or volume
submitter specimen plan of another
sponsor or practitioner; or
(iii)  extend the GUST remedial
amendment period by jointly certify-
ing with another sponsor or practi-
tioner that the employer intends to
amend its plan for GUST by adopt-
ing the sponsor or practitioner’s
timely submitted M&P or volume
submitter specimen plan after the
plan has been approved for GUST.

The Service is aware that some spon-
sors and practitioners will not be request-
ing GUST opinion or advisory letters for
their M&P or volume submitter specimen
plans because the plans are being replaced
by plans of other sponsors or practitioners
as a result of business circumstances.  In
order to ameliorate the burden of requir-
ing employers to take one of the interme-
diate steps described in (ii) or (iii) above
in these situations, the Service is adopting
the policy described in the next paragraph.
This policy aims to reduce burden by pro-
viding relief from the certification
requirement in appropriate, clearly
defined situations. 
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If a sponsor or practitioner of an M&P
or volume submitter specimen plan did
not request a GUST opinion or advisory
letter for the plan by December 31, 2000,
because the plan is being replaced by an
M&P or volume submitter specimen plan
of another sponsor or practitioner, the
Service will not require an employer who
has adopted the “replaced plan” to sign a
certification of intent to adopt the
“replacement” plan in order to be eligible
for the extension under section 19 of Rev.
Proc. 2000–20, provided the following
conditions are met:

(i)  the employer has adopted the re-
placed plan by the end of the regular
GUST remedial amendment period;
(ii)  the sponsor or practitioner of the
replacement plan has submitted the
plan to the Service for a GUST opin-
ion or advisory letter by December
31, 2000; and
(iii)  the sponsor or practitioner of
the replacement plan and the sponsor
or practitioner of the replaced plan
are related in one of the following
ways: (a) one was merged into the
other before January 1, 2001; or (b)
as of December 31, 2000, both are

members of the same controlled
group of corporations within the
meaning of section 414(b) or are
trades or businesses which are under
common control within the meaning
of section 414(c).  

If these conditions are met, the employ-
er will have until the end of the 12th
month beginning after the date of issuance
of a GUST opinion or advisory letter for
the replacement plan to adopt the GUST-
approved replacement plan.  (Alter-
natively, the employer may, on or before
the end of the 12th  month beginning after
the date of issuance of a GUST opinion or
advisory letter for the replacement plan,
adopt another GUST-approved M&P or
volume submitter specimen plan or indi-
vidually-designed GUST amendments).
If a determination letter is required for
reliance, the employer must also request
the determination letter on or before the
end of the 12th  month beginning after the
date of issuance of a GUST opinion or
advisory letter for the replacement plan. 

The determination letter request should
include a statement from the sponsor or
practitioner of the replacement plan,
which indicates that the sponsor has satis-

fied the requirements described above and
which lists the sponsor, file folder number
and name of the M&P or volume submit-
ter specimen plan(s) being replaced.
(This statement should also be included
with the GUST opinion or advisory letter
application for the replacement plan.)
The determination letter request should
also include evidence of the employer’s
prior adoption of the replaced plan.

Service Procedures for Reviewing
M&P and Volume Submitter Specimen
Plans

The Service may, at its discretion,
require any additional information it con-
siders necessary to the issuance of a favor-
able opinion or advisory letter. Although
the Service’s review of a previously
approved M&P or volume submitter speci-
men plan is focused primarily on the
requirements of GUST and plan provisions
affected by the GUST requirements, the
Service may request changes to any provi-
sions of the plan when necessary, notwith-
standing that the plan included the provi-
sions when it was previously approved.  

Announcement of the Consent Voluntary Suspension of Attorneys,
Certified Public Accountants, Enrolled Agents, and Enrolled Actuaries
From Practice Before the Internal Revenue Service

Under 31 Code of Federal Regulations,
Part 10, an attorney, certified public ac-
countant, enrolled agent or enrolled actu-
ary, in order to avoid the institution or
conclusion of a proceeding for his disbar-
ment or suspension from practice before
the Internal Revenue Service, may offer
his consent to suspension from such prac-
tice. The Director of Practice, in his dis-
cretion, may suspend an attorney, certi-
fied public accountant, enrolled agent or
enrolled actuary in accordance with the
consent offered.

Attorneys, certified public accountants,
enrolled agents and enrolled actuaries are
prohibited in any Internal Revenue Ser-

vice matter from directly or indirectly em-
ploying, accepting assistance from, being
employed by or sharing fees with, any
practitioner disbarred or suspended from
practice before the Internal Revenue Ser-
vice.

To enable attorneys, certified public ac-
countants, enrolled agents and enrolled ac-
tuaries to identify practitioners under con-
sent suspension from practice before the
Internal Revenue Service, the Director of
Practice will announce in the Internal Rev-
enue Bulletin the names and addresses of
practitioners who have been suspended
from such practice, their designation as at-
torney, certified public accountant, en-

rolled agent or enrolled actuary, and date
or period of suspension. This announce-
ment will appear in the weekly Bulletin at
the earliest practicable date after such ac-
tion and will continue to appear in the
weekly Bulletins for five successive
weeks or for as many weeks as is practica-
ble for each attorney, certified public ac-
countant, enrolled agent or enrolled actu-
ary so suspended and will be consolidated
and published in the Cumulative Bulletin.

The following individuals have been
placed under consent suspension from
practice before the Internal Revenue Ser-
vice:


