
October 30, 2000 452 2000–44  I.R.B.

is treated as being the amount determined
without regard to section 121, reduced by
the amount of gain excluded from the tax-
payer’s gross income under section 121. 

(3)  Property acquired after involun-
tary conversion.  If the basis of the prop-
erty acquired as a result of an involuntary
conversion is determined (in whole or in
part) under section 1033(b) (relating to
the basis of property acquired through in-
voluntary conversion), then for purposes
of satisfying the requirements of section
121, the taxpayer will be treated as own-
ing and using the acquired property as the
taxpayer’s principal residence during any
period of time that the taxpayer owned
and used the converted property as the
taxpayer’s principal residence.  

(4)  Example.  The provisions of this
paragraph (d) are illustrated by the fol-
lowing example:

Example.  (i) On February 18, 1999, fire destroys
Taxpayer A’s house that had an adjusted basis of
$80,000.  A had owned and used this property as her
principal residence for 20 years prior to its destruc-
tion.  A’s insurance company paid A $400,000 for
the house.  Thus, A realized a gain of $320,000
($400,000 - $80,000).  On August 27, 1999, A pur-
chases a new house at a cost of $100,000.

(ii) Because the destruction of the house is
treated as a sale for purposes of section 121, A will
exclude $250,000 of the realized gain from A’s gross
income.  For purposes of section 1033, the amount
realized is then treated as being $150,000 ($400,000
- $250,000) and the gain realized is $70,000
($150,000 amount realized - $80,000 basis).  A
elects under section 1033 to recognize only $50,000
of the gain ($150,000 amount realized - $100,000
cost of new house).  The remaining $20,000 of gain
is deferred and A’s basis in the new house is $80,000
($100,000 cost - $20,000 gain not recognized).

(iii) A will be treated as owning and using the
new house as A’s principal residence during the 20-
year period that A owned and used the destroyed
house.  

(e)  Determination of use during peri-
ods of out-of-residence care.  If a taxpayer
has become physically or mentally inca-
pable of self-care and the taxpayer sells or
exchanges property that the taxpayer
owned and used as the taxpayer’s princi-
pal residence for a period aggregating at
least 1 year during the 5-year period pre-
ceding the sale or exchange, the taxpayer
is treated as using the property as the tax-
payer’s principal residence for any period
of time during the 5-year period in which
the taxpayer owns the property and re-
sides in any facility (including a nursing
home) licensed by a State or political sub-
division to care for an individual in the
taxpayer’s condition.

(f)  Sales of remainder interests—(1)
In general.  A taxpayer may elect to have
the section 121 exclusion apply to gain
from the sale or exchange of a remainder
interest in the taxpayer’s principal resi-
dence. 

(2)  Limitations—(i) Sale or exchange
of any other interest.  If a taxpayer elects
to exclude gain from the sale or exchange
of a remainder interest in the taxpayer’s
principal residence, the section 121 exclu-
sion will not apply to a sale or exchange
of any other interest in the residence that
is sold or exchanged separately.  

(ii)  Sales to related parties.  Paragraph
(f)(1) of this section will not apply to a
sale or exchange by any person who bears
a relationship to the taxpayer which is de-
scribed in section 267(b) or 707(b). 

(3)  Election.  The taxpayer makes the
election under this paragraph (f) by filing
a return for the taxable year of the sale or
exchange that does not include the gain
from the sale or exchange of the remain-
der interest in the taxpayer’s gross in-
come.

(g)  No exclusion for expatriates.  The
section 121 exclusion will not apply to
any sale or exchange by an individual if
the treatment provided by sect ion
877(a)(1) (relating to the treatment of

(h)  

mining the holding period of the 1034
property).

§1.121–5  [Removed]

Par. 3.  Section 1.121–5 is removed.
Par. 4.  Section 1.1398–3 is added to

read as follows:

§1.1398–3 Treatment of section 121
exclusion in individuals’ title 11 cases.

(a)  Scope.  This section applies to
cases under chapter 7 or chapter 11 of
title 11 of the United States Code, but
only if the debtor is an individual.

(b)  Definition and rules of general
application.  For purposes of this sec-
tion, section 121 exclusion means the ex-
clusion of gain from the sale or exchange
of a debtor’s principal residence avail-
able under section 121.

(c)  Estate succeeds to exclusion upon
commencement of case.  The bankruptcy
estate succeeds to and takes into account
the section 121 exclusion with respect to
the property transferred into the estate.

(d) Effective date.  This section is ap-
plicable for sales or exchanges that occur
on or after the date these regulations are
published as final regulations in the Fed-
eral Register.     

Notice of Proposed Rulemaking
and Notice of Public Hearing

Classification of Certain Pension
and Employee Benefit Trusts,
and Other Trusts

REG–108553–00

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Notice of proposed rulemak-
ing and notice of public hearing.

SUMMARY: This document contains
proposed amendments to the regulations
defining a domestic or foreign trust for
federal tax purposes.  The proposed regu-
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lations will affect certain specified em-
ployee benefit trusts and investment
trusts.  The proposed amendments pro-
vide that these employee benefit trusts
and investment trusts are deemed to sat-
isfy the control test for domestic trust
treatment if United States trustees control
all of the substantial decisions of the trust
made by the trustees of the trust.  This
document also provides notice of a public
hearing on these proposed regulations.

DATES:  Written or electronic comments
must be received by January 10, 2001.
Requests to speak (with outlines of oral
comments to be discussed) at the public
hearing scheduled for January 31, 2001,
at 10 a.m. must be submitted by January
10, 2001.

ADDRESSES:  Send submissions to:
CC:M&SP:RU (REG–108553–00), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044.  Submissions may be hand de-
livered between the hours of 8 a.m. and 5
p.m. to: CC:M&SP:RU (REG–108553–
00), Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW.,
Washington, DC.  Alternatively, taxpayers
may submit comments electronically via
the Internet by selecting the “Tax Regs” op-
tion on the IRS Home Page, or by submit-
ting comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/
tax_regs/regslist.html.  The public hearing
will be held in the Internal Revenue Service
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW., Washing-
ton, DC.

FOR FURTHER INFORMATION CON-
TACT:  Concerning the regulations,
James A. Quinn, (202) 622-3060; con-
cerning submissions and the hearing, Guy
R. Traynor, (202) 622-7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

Section 401(a) requires a trust forming
part of a pension, profit-sharing, or stock
bonus plan (qualified plan trust) to be cre-
ated or organized in the United States in
order to be a qualified trust.  Similarly,
section 408(a) requires an individual re-
tirement account trust (IRA trust), which
also includes a trust for a Simple IRA de-
scribed in section 408(p) and a trust for a

Roth IRA described in section 408A, to
be created or organized in the United
States.  Section 1.401–1(a)(3)(i) further
provides that a trust will not constitute a
qualified trust under section 401(a) unless
the trust is maintained at all times as a do-
mestic trust in the United States.  Under
§1.408–2(b), a similar requirement ap-
plies to an IRA trust.  

Prior to the enactment of the Small
Business Job Protection Act (SBJPA),
Public Law 104–188 (110 Stat. 1755)
(August 20, 1996), the status of a quali-
fied plan trust as a domestic trust gener-
ally turned on a facts and circumstances
determination that the trust was a resident
trust and was subject to the continuous ju-
risdiction of the United States.  See, for
example, Rev. Rul. 70–242 (1970–1 C.B.
89) regarding the determination of do-
mestic trust status for purposes of section
401(a). 

The SBJPA and the Taxpayer Relief
Act of 1997 (TRA 97), Public Law
105–34 (111 Stat. 788) (August 5, 1997),
amended section 7701(a)(30) to provide
objective criteria for determining whether
a trust is a domestic trust.  New section
7701(a)(30)(E) provides that a trust will
be treated as a domestic trust if: (1) a
court within the United States is able to
exercise primary supervision over the ad-
ministration of the trust (court test), and
(2) one or more United States persons
have the authority to control all substan-
tial decisions of the trust (control test).
These changes are generally effective for
taxable years beginning after December
31, 1996. 

Section 301.7701–7, published in the
Federal Registeron February 2, 1999
(64 FR 4967), provides guidance under
section 7701(a)(30)(E) in determining
whether a trust is treated as a United
States person and therefore as a domestic
trust for federal tax purposes.  The regula-
tions are generally effective for taxable
years ending after February 2, 1999, but
may be applied by taxpayers for taxable
years beginning after December 31, 1996.
In addition, section 1907(a)(3) of the
SBJPA, as amended by the TRA 97, gen-
erally provides that, to the extent pre-
scribed in regulations, a trust that was in
existence on August 20, 1996, and that
was treated as a United States person on
August 19, 1996, may elect to continue to
be treated as a United States person.  Sec-

tion 301.7701–7(f) provides rules govern-
ing this election to continue to be treated
as a United States person.

Section 301.7701–7(d) provides guid-
ance on the application of the control test,
including defining United States persons,
substantial decisions, and control.  Gener-
ally, for purposes of the control test, all
persons with any power over substantial
decisions of the trust, whether acting in a
fiduciary capacity or not, must be counted
for purposes of the control test.  

However, §301.7701–7(d)(1)(iv) pro-
vides a special rule for certain employee
benefit trusts listed therein.  These trusts
are required to be created or organized in
the United States and are subject to other
detailed requirements for qualification
under the Internal Revenue Code (Code).
Therefore, §301.7701–7(d)(1)(iv) pro-
vides that these trusts are deemed to sat-
isfy the control test, provided that United
States fiduciaries control all of the sub-
stantial decisions of the trust that are
made by the trustees or fiduciaries.  Sec-
tion 301.7701–7(d)(1)(iv) authorizes the
Commissioner to designate additional cat-
egories of trusts subject to the special rule
in revenue procedures, notices, or other
guidance published in the Internal Rev-
enue Bulletin.

Explanation

The IRS and the Treasury Department
have become aware of two additional cat-
egories of trusts that should qualify for
the special control test rule in
§301.7701–7(d)(1)(iv).

The first category is group trusts con-
sisting of qualified plan trusts and IRA
trusts, as described in Rev. Rul. 81–100
(1981–1 C.B. 326).  If the requirements
set forth in Rev. Rul. 81–100 are met, a
group trust is itself exempt from tax, and
the tax-exempt status of the participating
trusts is not affected by the pooling of
their funds in the group trust.  One of the
requirements is that the group trust must
be created or organized in the United
States and must be maintained at all times
as a domestic trust in the United States.
Because these trusts are required to be
created or organized in the United States
and are subject to other detailed require-
ments, they are similar to the other cate-
gories of employee benefit trusts listed in
§301.7701–7(d)(1)(iv).  Therefore, the
proposed regulations add group trusts de-
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scribed in Rev. Rul. 81–100 to the cate-
gories of trusts that may use the special
control test rule.

The second category is certain invest-
ment trusts that are classified as trusts
under §301.7701–4(c)(1).  An investment
trust with a single class of ownership in-
terests, representing undivided beneficial
interests in the assets in the trust, is clas-
sified as a trust if there is no power under
the trust agreement to vary the invest-
ment of the certificate holders.  In addi-
tion, an investment trust with multiple
classes of ownership interests, in which
there is no power under the trust agree-
ment to vary the investment of the certifi-
cate holders, is classified as a trust if the
trust is formed to facilitate direct invest-
ment in the assets of the trust and the ex-
istence of multiple classes of ownership
interests is incidental to that purpose.
These trusts are treated as owned by the
investors under the grantor trust rules of
subpart E, part I, subchapter J, chapter 1
of the Code.

The proposed regulations add invest-
ment trusts classified as trusts under
§301.7701–4(c)(1) to the categories of
trusts that may use the special control test
rule, provided the investment trusts meet
the conditions described in §301.7701–7
(d)(1)(iv)(I).  These trusts are subject to
reporting requirements as domestic
grantor trusts, and each investor must re-
port the items of income, deduction, and
credit that are attributable to the in-
vestor’s portion of the trust.  The condi-
tions set forth in the proposed regulations
are intended to ensure that all trustees are
United States persons including at least
one institutional United States trustee, the
sponsors (persons who exchange invest-
ment assets for beneficial interests with a
view to selling the beneficial interests) are
United States persons, and the beneficial
interests are widely offered for sale pri-
marily in the United States to United
States persons.  An investment trust that
satisfies these conditions is deemed to sat-
isfy the control test even though one or
more investors may be foreign persons
with the power to make a substantial deci-
sion of the trust.

In addition, the IRS and the Treasury
Department have become aware of con-
cerns expressed by taxpayers in applying
the special rule of §301.7701–7(d)(1)(iv)

with respect to determining whether a
person is or is not a fiduciary for purposes
of the control test.  For example, under
section 3(14)(A) of the Employee Retire-
ment Income Security Act of 1974
(ERISA), Public Law 93–406 (88 Stat.
829) (September 2, 1974), a variety of
persons in addition to the trustee(s) is
considered fiduciaries with respect to an
employee benefit trust.  In contrast, under
ordinary trust principles the fiduciary of a
trust is generally considered to be the
trustee holding legal title to the trust as-
sets on behalf of those having a beneficial
interest therein.  Section 301.7701–6(b).
Therefore, these regulations propose to
amend §301.7701–7(d)(1)(iv) relating to
the application of the control test of sec-
tion 7701(a)(30)(E) to clarify that em-
ployee benefit trusts and certain invest-
ment trusts identified in the regulations
are deemed to satisfy the control test if
United States trustees control all of the
substantial decisions of the trust made by
the trustees of the trust.  

Taxpayers concerned with maintaining
domestic trust status should also note that,
in appropriate cases, it may still be possi-
ble to elect pursuant to §301.7701–7(f) to
treat a trust existing on August 19, 1996,
as a United States person.

Application to Certain Pension Trusts
Created or Organized in Puerto Rico

Section 1022(i)(1) of ERISA provides
for tax exemption for certain trusts created
or organized in Puerto Rico that form part
of a pension, profit-sharing, or stock bonus
plan.  Section 1022(i)(2) and §1.401(a)–50
generally provide that the administrator of
such a trust may elect to have the trust
treated as a trust created or organized in
the United States for purposes of section
401(a).  In light of the changes made to
section 7701(a)(30) in the SBJPA and the
TRA 97, and the ensuing regulations,
some taxpayers have expressed concerns
regarding the continuing application of
sections 1022(i)(1) and (2) and §1.401–50
to a pension trust created or organized in
Puerto Rico that is not a domestic trust
within the meaning of section 7701(a)(30).
Because the application of these provi-
sions is not restricted to trusts that are do-
mestic trusts within the meaning of section
7701(a)(30), the 1996 and 1997 amend-
ments to section 7701(a)(30) and the ensu-

ing regulations do not affect the applica-
tion of these provisions.

Proposed Effective Date

The amendments to the regulations are
proposed to be applicable to trusts for tax-
able years ending on or after the date on
which these regulations are published as
final regulations in the Federal Register.
It is anticipated that the final regulations
will provide that trusts will be able to rely
on the final regulations for taxable years
beginning after December 31, 1996, and
for electing trusts under section
1907(a)(3)(B) of the SBJPA for taxable
years ending after August 20, 1996.  In
addition, for taxable years beginning after
December 31, 1996, and taxable years
ending before these regulations are final-
ized, or for electing trusts under section
1907(a)(3)(B) of the SBJPA for taxable
years ending after August 20, 1996, and
before these regulations are finalized, the
status of a trust as a qualified plan trust
under section 401(a), an IRA trust under
section 408(a), or any other employee
benefit trust described in
§301.7701–7(d)(1)(iv) of these proposed
regulations will not be challenged by the
IRS based on a failure of the trust to sat-
isfy the control test of section
7701(a)(30)(E)(ii) and, therefore, a failure
to be maintained at all times as a domestic
trust in the United States, if the trust satis-
fies the control test safe harbor set forth in
§301.7701–7(d)(1)(iv) of these proposed
regulations or §301.7701–7(d)(1)(iv) of
the final regulations published in the Fed-
eral Registeron February 2, 1999.   

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866.  Therefore, a regula-
tory assessment is not required.  It also
has been determined that section 553(b)
of the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulation
does not impose a collection of informa-
tion on small entities, the Regulatory
Flexibility Act (5 U.S.C. chapter 6) does
not apply.  Pursuant to section 7805(f) of
the Internal Revenue Code, this notice of
proposed rulemaking will be submitted to
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the Chief Counsel for Advocacy of the
Small Business Administration for com-
ment on its impact on small business.

Comments and Public Hearing.

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written comments
(preferably a signed original and eight (8)
copies) that are submitted timely to the
IRS.  The IRS and the Treasury Depart-
ment specifically request comments on the
clarity of the proposed regulations and
how they can be made easier to under-
stand.  All comments will be available for
public inspection and copying.

A public hearing has been scheduled for
January 31, 2001, at 10 a.m. in the Internal
Revenue Service Auditorium, Internal
Revenue Building, 1111 Constitution Av-
enue, NW., Washington DC.  Because of
access restrictions, visitors will not be ad-
mitted beyond the Internal Revenue Build-
ing lobby more than 15 minutes before the
hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral com-
ments at the hearing must submit written
comments by January 10, 2001, and sub-
mit an outline of the topics to be discussed
and the time to be devoted to each topic
(preferably a signed original and eight (8)
copies) by January 10, 2001.

A period of 10 minutes will be allotted
to each person for making comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has passed.
Copies of the agenda will be available free
of charge at the hearing.

Drafting Information

The principal author of these regulations
is James A. Quinn of the Office of Associ-
ate Chief Counsel (Passthroughs and Spe-
cial Industries).  However, other personnel
from the IRS and Treasury Department
participated in their development.

*   *   *   *   *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is pro-
posed to be amended as 
follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1.  The authority citation for
part 301 continues to read in part as fol-
lows:

Authority:  26 U.S.C. 7805 * * * 
Par. 2.  Section 301.7701–7 is amended

as follows:
1.  Paragraph (d)(1)(iv) introductory

text is revised.
2.  Paragraph (d)(1)(iv)(H) is redesig-

nated as paragraph (d)(1)(iv)(J).
3.  New paragraphs (d)(1)(iv)(H) and (I)

are added.
4.  Paragraph (d)(1)(v) Example 1is re-

vised and Example 5is added.
5.  The first sentence of paragraph

(e)(1) is revised.
6.  Paragraph (e)(3) is added.
The revisions and additions read as fol-

lows:

§301.7701–7 Trusts—domestic and
foreign.  

* * * * *
(d) * * * (1) * * *
(iv) Safe harbor for certain employee

benefit trusts and investment trusts.
Notwithstanding the provisions of this
paragraph (d), the trusts listed in this para-
graph (d)(1)(iv) are deemed to satisfy the
control test set forth in paragraph (a)(1)(ii)
of this section, provided that United States
trustees control all of the substantial deci-
sions made by the trustees of the trust—
* * * * *

(H) A group trust described in Rev. Rul.
81–100 (1981–1 C.B. 326) (See
§601.601(d)(2) of this chapter);   

(I) An investment trust classified as a
trust under §301.7701–4(c), provided that
the following conditions are satisfied— 

(1) All trustees are United States per-
sons and at least one of the trustees is a
bank, as defined in section 581, or a
United States Government-owned agency
or United States Government-sponsored
enterprise;         

(2) All sponsors (persons who exchange
investment assets for beneficial interests
with a view to selling the beneficial inter-
ests) are United States persons; and 

(3) The beneficial interests are widely
offered for sale primarily in the United
States to United States persons;
* * * * *

(v) * * *
Example 1.  Trust is a testamentary trust with

three fiduciaries, A, B, and C.  A and B are United
States citizens and C is a nonresident alien.  No per-
sons except the fiduciaries have authority to make
any decisions of the trust.  The trust instrument pro-
vides that no substantial decisions of the trust can be
made unless there is unanimity among the fiducia-
ries.  The control test is not satisfied because United
States persons do not control all the substantial deci-
sions of the trust.  No substantial decisions can be
made without C’s agreement.

* * * * *
Example 5.  X, a foreign corporation, conducts

business in the United States through various branch
operations.  X has United States employees and has
established a trust as part of a qualified employee
benefit plan under section 401(a) for these employ-
ees.  The trust is established under the laws of State
A, and the trustee of the trust is B, a United States
bank governed by the laws of State A.  B holds legal
title to the trust assets for the benefit of the trust ben-
eficiaries.  A plan committee makes decisions with
respect to the plan and the trust.  The plan committee
can direct B’s actions with regard to those decisions
and under the governing documents B is not liable
for those decisions.  Members of the plan committee
consist of United States persons and nonresident
aliens, but nonresident aliens make up a majority of
the plan committee.  Decisions of the plan commit-
tee are made by majority vote.  In addition, X retains
the power to terminate the trust and to replace the
United States trustee or to appoint additional
trustees.  This trust is deemed to satisfy the control
test under paragraph (d)(1)(iv) of this section be-
cause B, a United States person, is the trust’s only
trustee.  Any powers held by the plan committee or
X are not considered under the safe harbor of para-
graph (d)(1)(iv) of this section.  In the event that X
appoints additional trustees including foreign
trustees, any powers held by such trustees must be
considered in determining whether United States
trustees control all substantial decisions made by the
trustees of the trust.

* * * * *
(e)  Effective date—(1) General rule.

Except for the election to remain a do-
mestic trust provided in paragraph (f) of
this section and except as provided in
paragraph (e)(3) of this section, this sec-
tion is applicable to taxable years ending
after February 2, 1999.
* * * * *

(3)  Effective date of safe harbor for
certain employee benefit trusts and in-
vestment trusts.  Paragraphs (d)(1)(iv) and
(v) Examples 1and 5 of this section apply
to trusts for taxable years ending on or
after the date of publication of final regu-
lations in the Federal Register.  Para-
graphs (d)(1)(iv) and (v) Examples 1and
5 of this section may be relied on by trusts
for taxable years beginning after Decem-
ber 31, 1996, and also may be relied on by
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trusts whose trustees have elected to
apply sections 7701(a)(30) and (31) to the
trusts for taxable years ending after Au-
gust 20, 1996, under section
1907(a)(3)(B) of the SBJP Act.
* * * * *

David A. Mader,
Acting Commissioner 
of Internal Revenue.

(Filed by the Office of the Federal Register on Oc-
tober 10, 2000, 3:31 p.m., and published in the
issue of the Federal Register for October 12, 2000,
65 F.R. 60821)

Amendment of Qualified Plans
for Final Regulations Under 
§ 411(d)(6)

Announcement 2000–71

Final regulations under § 411(d)(6) of
the Code were published in the Federal
Register on September 6, 2000.  The reg-
ulations grant relief under § 411(d)(6) by
permitting qualified defined contribution
plans to be amended, under certain con-
ditions, to eliminate some alternative
forms of payment and to eliminate or
limit the right to receive certain in-kind
distributions.  The final regulations also
permit certain transfers between plans
that were not previously permitted.  The
regulations generally apply to amend-
ments adopted, and transfers made, on or
after September 6, 2000.

Effective September 6, 2000, plan
sponsors may adopt plan amendments
that are permitted under the final regula-
tions under § 411(d)(6).  Determination
letters that are issued with respect to
plans for which an application is filed
with the Service on or after September 6,
2000, may be relied upon with respect to
whether a plan satisfies the requirements
of the final regulations.

Some plans might contain language
that would necessitate a change to con-
form to the final regulations (as de-
scribed below).  Such a plan must be
amended, in connection with its applica-
tion for a determination letter, to satisfy
the final regulations.   See below regard-
ing the effective date of the amendment.   

Plan sponsors that have determination
letter applications on file with the Ser-
vice which were submitted before Sep-
tember 6, 2000, should contact the Ser-

vice if they wish to amend their plans
and have the provisions of the final regu-
lations taken into account in their deter-
mination letters.  Plan sponsors should
contact the EP specialist who has been
assigned to review their application, if
possible.  Otherwise, they should contact
Customer Service at 1-877-829-5500.  In
these cases, the Service will try to ac-
commodate the plan sponsor’s request to
have the provisions of the final regula-
tions taken into account in the determi-
nation letter.  However, if the EP special-
ist assigned to review the application has
already completed that review, the Ser-
vice will not be able to accommodate the
plan sponsor’s request and a new appli-
cation and user fee will be required.

In general, the final regulations ex-
pand the permitted changes that may be
made to alternative forms of payment
and in-kind distributions under a defined
contribution plan and, in the case of vol-
untary direct transfers between plans, the
circumstances under which elimination
of optional forms of benefit is permitted.
Generally, therefore, plan sponsors may
choose to amend their plans as a result of
these changes, but are not required to do
so, except as provided below.

The regulations under § 411(d)(6), as in
effect prior to September 6, 2000, (“the
1988 regulations”) permitted elimination
of optional forms of benefit in connection
with voluntary direct transfers between
plans, provided certain requirements were
satisfied.  Section 401(a)(31), which was
added after the 1988 regulations, requires
that participants be able to elect a direct
rollover to an IRA or other eligible retire-
ment plan of any eligible rollover distrib-
ution.  Because the requirements of 
§ 411(d)(6) do not apply to amounts dis-
tributed, including those amounts directly
rolled over under § 401(a)(31), the volun-
tary direct transfer rules in the 1988 regu-
lations produce the same § 411(d)(6) re-
sult with respect to an eligible rollover
distribution as a direct rollover under 
§ 401(a)(31).  

The f inal regulat ions under 
§ 411(d)(6) generally eliminate this du-
plication.  The final regulations provide,
in part, that relief from the requirements
of § 411(d)(6) is not available under the
voluntary transfer rules where the par-
t icipant is enti t led to elect a 
§ 401(a)(31) direct rollover because the

participant is eligible to receive an im-
mediate distribution of the participant’s
entire nonforfeitable accrued benefit in a
single-sum distribution that would con-
sist entirely of an eligible rollover distri-
bution within the meaning of 
§ 401(a)(31)(C).  This provision of the
final regulations is effective for transfers
occurring on or after January 1, 2002.

Some plans might contain pre-existing
provisions that permit elimination of op-
tional forms of benefit pursuant to the
voluntary direct transfer rules as in effect
under the 1988 regulations.  To the extent
that these plan provisions are inconsistent
with the final regulations under 
§ 411(d)(6), as described in the preceding
paragraph, the plan must be amended.
The amended plan must provide that the
benefit of a participant described in the
preceding paragraph may be voluntarily
transferred only through a § 401(a)(31)
direct rollover.

Any plan amendment required to con-
form the plan terms to the final 
§ 411(d)(6) regulations does not have to
be adopted prior to the end of the plan’s
GUST remedial amendment period, as de-
scribed in Rev. Proc. 2000–27, 2000–26
I.R.B. 1272, and Rev. Proc. 2000–20,
2000–6 I.R.B. 553.  However, as provided
above, if a determination letter applica-
tion for the plan is filed on or after Sep-
tember 6, 2000, the required plan amend-
ment must be adopted in connection with
the application.  In any case, the plan
amendment must be effective no later
than January 1, 2002.  

Changes to Codes for IRAs on
the 2001 Form 1099–R

Announcement 2000–86

Purpose: The purpose of this an-
nouncement is to advise payers making
distributions from IRAs of changes to
the distribution codes entered in box 7
on the 2001 Form 1099–R, Distributions
From Pensions, Annuities, Retirement or
Profit-Sharing Plans, IRAs, Insurance
Contracts, etc.


