
this section. If this paragraph (g)(3) ap-
plies because the debtor or creditor be-
comes a nonmember, the debt is treated as
a new debt (with a new holding period but
otherwise identical terms) issued to the
creditor for the deemed satisfaction pro-
ceeds. Similar principles apply to other
transactions and to transactions involving
intercompany obligations other than debt.

* * * * *

(4)  ***
(i)  ***
(B) Exception. This paragraph (g)(4)

does not apply to an obligation if the
obligation becomes an intercompany
obligation by reason of an event described
in §1.108–2(e) (exceptions to the applica-
tion of section 108(e)(4)).

* * * * *

(5)  Examples.

* * * * *

Example 2. Nonrecognition transactions. (a)
Facts. On January 1 of Year 1, B borrows $100 from
S in return for B’s not providing for $10 of interest
annually at the end of each year, and repayment of
$100 at the end of Year 5. B fully performs its oblig-
ations with the same tax consequences as described
in paragraph (a) of Example 1. At the end of Year 3,
S transfers the note to a newly formed subsidiary,
Newco, in exchange for Newco stock. Section 351
applies to the exchange. The interest is adequate
stated interest within the meaning of section
1274(c)(2) (determined on the date of the transfer).
Neither B’s not nor Newco’s stock is publicly
traded.

(b) Deemed satisfaction and reissuance of note.
Under paragraph (g)(3)(ii) of this section, B’s note is
treated as satisfied for $100 (the issue price of the
reissued note, determined under section 1273(b)(4))
immediately before S’s transfer of the note to
Newco. Zero gain or loss is recognized by S and B
on the deemed satisfaction of B’s note. S is then
treated as transferring the deemed proceeds of the
satisfaction of the note ($100) to Newco in exchange
for the Newco stock. S’s basis in the Newco stock is
$100. Under paragraph (g)(3)(iii) of this section, B
is treated as reissuing the note to Newco for $100.
Newco’s basis in B’s note is $100.

(c) Intercompany obligation transferred in sec-
tion 332 transaction. The facts are the same as in
paragraph (a) of this Example 2, except that S trans-
fers the note to P in a complete liquidation under
section 332. Under paragraph (g)(3)(ii) of this sec-
tion, B’s note is treated as satisfied for $100 (the
issue price of the reissued note, determined under
section 1273(b)(4)) immediately before S’s transfer
of the note to P. Zero gain or loss is recognized by S
and B on the deemed satisfaction of the note. S is
then treated as transferring the deemed proceeds of
the satisfaction of the note, with its other assets, to P
in complete liquidation. Under paragraph (g)(3)(iii)
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AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION : Notice of proposed rulemak-
ing and notice of public hearing.

SUMMA RY: This document contains
proposed regulations relating to changes
made by the Taxpayer Relief Act of 1997
and the Internal Revenue Service Restruc-
turing and Reform Act of 1998 regarding
the valuation of prior gifts in determining
estate and gift tax liability, and the period
of limitations for assessing and collecting
gift tax.  The proposed regulations affect
individual donors and the estates of those
donors.  This document also provides no-
tice of a public hearing on these proposed
regulations.

DATES: Written and electronic com-
ments must be received by March 22,
1999.  Outlines of topics to be discussed
at the public hearing scheduled for
Wednesday, April 28, 1999, must be re-
ceived by Wednesday, April 7, 1999.

ADDRESSES: Send submissions to
CC:DOM:CORP:R [REG–106177–98]
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington DC 20044.  Submissions may also
be hand delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R [REG–106177–98],
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW,
Washington, DC.  Alternatively, taxpayers
may submit comments electronically via

the internet by selecting the “Tax Regs”
option on the IRS Home Page, or by sub-
mitting comments directly to the IRS in-
ternet site at http://www.irs.ustreas.gov/
prod/tax_regs/comments.html.  The pub-
lic hearing will be held in room 2615, at
10 a.m., Internal Revenue Building, 1111
Constitution Avenue, NW, Washington
DC. 

FOR FURTHER INFORM ATION
CONTACT: Concerning the regulations,
William L. Blodgett, (202) 622-3090;
concerning submissions and the hearing,
and/or to be placed on the building access
list to attend the hearing, LaNita Van
Dyke, (202) 622-7180 (not toll- free num-
bers).

SUPPLEMENTARY INFORM ATION:

Introduction

This document proposes to amend the
Estate and Gift Tax Regulations (26 CFR
parts 20 and 25) under sections 2001 and
2504 relating to the value of prior gifts for
purposes of computing the estate and gift
tax.  This document also proposes to
amend the Procedure and Administration
Regulations relating to the period for as-
sessment and collection of gift tax under
section 6501.

Paperwork Reduction Act

The collection of information con-
tained in this notice of proposed rulemak-
ing has been submitted to the Office of
Management and Budget for review in ac-
cordance with the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)).  Com-
ments on the collection of information
should be sent to the Office of Manage-
ment and Budget, Attn: Desk Officer for
the Department of the Treasury, Office of
Information and Regulatory A f fairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, OP:FS:FP,
Washington, DC 20224.  Comments on
the collection of information should be re-
ceived by February 22, 1999.  Comments
are specifically requested concerning: 

Whether the proposed collection of in-
formation is necessary for the proper per-
formance of the functions of the Internal
Revenue Service, including whether the
information will have practical utility; 

1999–12  I.R.B. 25 March 22, 1999

IRB 1999-12  3/17/99 12:40 PM  Page 25



The accuracy of the estimated burden
associated with the proposed collection of
information (see below);

How the quality, utility, and clarity of
the information to be collected may be en-
hanced;

How the burden of complying with the
proposed collection of information may
be minimized, including through the ap-
plication of automated collection tech-
niques or other forms of information tech-
nology; and 

Estimates of capital or start-up costs
and costs of operation, maintenance, and
purchase of service to provide informa-
tion.

The collection of information in this
proposed regulation is proposed
§301.6501(c)–1(f) of the Procedure and
Administration Regulations.  This infor-
mation is required by statute in order to
commence the period of limitations on as-
sessment.  This information will be used
to identify gift tax issues relating to the
reported transfers.  The collection of in-
formation is mandatory.  The likely re-
spondents are individuals.

The reporting burden contained in
§301.6501–1(f) is reflected in the burden
of Form 709, U.S. Gift (and Generation-
Skipping Transfer) Tax Return.

An agency may not conduct or sponsor,
and a person is not required to respond to,
a collection of information unless it dis-
plays a valid control number assigned by
the Office of Management and Budget.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mater-
ial in the administration of any internal
revenue law.  Generally, tax returns and
tax information are confidential, as re-
quired by 26 U.S.C. 6103.

Background

Under the unified estate and gift tax
system, a single rate schedule is applied
to an individual’s cumulative gifts and be-
quests.  Gift tax is computed by determin-
ing a tax on the total of the gifts made by
the donor in the current calendar year plus
the gifts made in prior years (prior taxable
gifts).  The tax computed is then reduced
by the tax that would have been payable
on the prior taxable gifts.  The result
(after taking into account the applicable
credit amount under section 2505) is the
gift tax on the current gifts.  Similarly, the

estate tax is computed by determining a
tax on the value of the decedent’s taxable
estate plus the value of lifetime gifts (ad-
justed taxable gifts) made by the dece-
dent.  The tax computed is then reduced
by the gift tax that would have been
payable on the adjusted taxable gifts.  The
result (after allowing for various credits)
is the estate tax on the taxable estate.

The Statute of Limitations for Assessment
of Gift Tax Under Section 6501(c)(9) of
the Internal Revenue Code

Prior to the Taxpayer Relief Act of 1997
(the 1997 Act) and the Internal Revenue
Service Restructuring and Reform Act of
1998 (the 1998 Act), the period for assess-
ment of gift tax for a calendar period gen-
erally expired three years from the date a
gift tax return for that period was deemed
to be filed.  The statute of limitation pro-
tection extended to all gifts made in a cal-
endar period for which a return was filed,
including gifts not reported on the gift tax
return for the period.  An exception to this
general rule applied for gifts subject to the
special valuation rules of sections 2701
and 2702.  For gifts subject to these rules,
section 6501(c)(9) extends the period of
assessment indefinitely unless the gifts
were disclosed on the gift tax return in a
manner adequate to apprise the IRS of the
nature of the transfer. 

Under the 1997 and 1998 Acts, this ad-
equate disclosure requirement was ex-
tended to all gifts, whether or not subject
to section 2701 or 2702.  Consequently,
the period of assessment will not close for
any gift made in a calendar year ending
after August 5, 1997, or with respect to
any increase in gift tax required under
section 2701(d), that is not adequately
disclosed on a gift tax return.

The proposed regulations provide a list
of information that, if applicable to a
transaction, must be reported on a gift tax
return, or a statement attached thereto, in
order for the transaction to be considered
adequately disclosed to cause the period
for assessment to commence.  The re-
quired information must completely and
accurately describe the transaction and in-
clude: the nature of the transferred prop-
erty; the parties involved; the value of the
transferred property; and how the value
was determined, including any discounts
or adjustments used in valuing the trans-
ferred property.

Specific rules are provided in the case
of transfers of entities that are not actively
traded that own interests in other non-ac-
tively traded entities.  Comments are re-
quested on how these rules should be ap-
plied when the required information is not
available to the donor.

In addition, the return must disclose
the facts affecting the gift tax treatment of
the transaction in a manner that reason-
ably may be expected to apprise the IRS
of the nature of any potential controversy
regarding the gift tax treatment of the
transfer.  In lieu of this statement, the tax-
payer may provide a statement of any
legal issue presented by the facts.  Finally,
the taxpayer must also provide a state-
ment of any position taken by the tax-
payer that is contrary to any temporary or
final Treasury regulation or any revenue
ruling.  These standards are based on
those currently employed under §6662 in
determining whether an item is ade-
quately disclosed under that section, such
that accuracy-related penalties will not be
imposed.

The proposed regulations contain ex-
amples that illustrate adequate disclosure
under these standards. 

Under the proposed regulations, ade-
quate disclosure of a transfer that is re-
ported as a completed gift on the gift tax
return will commence the running of the
statute of l imitations under section
6501(c)(9) even if the transfer is ulti -
mately determined to be an incomplete
gift.  Thus, if the donor reports a transfer
on the gift tax return as a completed gift
for gift tax purposes, the period for as-
sessing a gift tax with respect to the trans-
fer will commence.  If the IRS does not
examine the transaction reported on the
gift tax return prior to the expiration of
the running of the statute of limitations,
the transaction will be treated as a com-
pleted gift as reported on the gift tax re-
turn.  If the IRS, upon examination, dis-
agrees with the donor’s characterization
of the transaction, and the issue remains
unresolved through the administrative
process, the donor will be sent a final no-
tice of determination and the donor will
be able to seek a declaratory judgment on
the matter pursuant to section 7477.

On the other hand, if a donor initially
reports a transfer as an incomplete gift,
even if adequately disclosed, the statute
of limitations does not commence to run
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until the donor reports the transfer as a
completed gift.  The IRS would have
three years from the date of filing of the
subsequent gift tax return disclosing the
completed gift to make any assessment
with respect to the gift. 

As discussed below, the 1997 and 1998
Act amendments to sections 2001 and
2504 curtail the IRS’ ability to redeter-
mine the value of a gift in computing the
estate or gift tax, after the statute of limi-
tations expires.  However, the adequate
disclosure requirement contained in sec-
tion 6501(c)(9) is intended to afford the
IRS the reasonable opportunity to identify
in a timely manner and with a minimum
expenditure of resources returns that pre-
sent issues that merit further examination.
Accordingly, the information required is
intended to enable the IRS to identify is-
sues, if any, without imposing an undue
burden on taxpayers.

The proposed regulations conform the
regulations to the new statutory rules for
gifts made in calendar years ending after
August 5, 1997, if such gift tax return is
filed after the regulations are published as
final regulations.  In the interim period,
the statutory provisions apply.   

Valuation of Prior Gifts for Gift Tax
Purposes

Prior to the 1997 and 1998 Acts, sec-
tion 2504(c) provided that if a gift tax had
been paid or assessed with respect to the
calendar period in which the gift occurred
and the statute of limitations on assess-
ment for the prior gift had expired, then
the value of any gift made in such calen-
dar period could not be adjusted for pur-
poses of determining the total amount of
prior taxable gifts that the individual had
made.  This prohibition on adjustments
applied even if a particular gift was not
disclosed on the gift tax return.  This rule
continues to apply for gifts made prior to
August 6, 1997.  

Under section 2504(c) as amended by
the 1997 and 1998 Acts, if a gift was ade-
quately disclosed such that the time has
expired for assessing gift tax for a preced-
ing calendar period under section 6501,
then the value of such gift made in the
prior calendar period cannot be adjusted
(regardless of whether or not a gift tax has
been assessed or paid for a prior calendar
period).  Rather, the value of the gift is the
value as finally determined for gift tax

purposes, as defined in section 2001(f).  A
similar rule applies with respect to any in-
crease in taxable gifts required under sec-
tion 2701(d) (pertaining to the transfer of
applicable retained interests under section
2701).

Section 2504(c) applies only to adjust-
ments involving issues of valuation.
Thus, even after the 1997 and 1998
amendments to section 2504(c), adjust-
ments to prior taxable gifts may be made
if the adjustment is not related to the valu-
ation of the gift; e.g., the erroneous inclu-
sion or exclusion of property for gift tax
purposes.  See Rev. Rul. 76–451 (1976–2
C.B. 304).  This result is consistent with
the legislative history to the 1997 Act
which emphasizes that the statutory
change imposes a prohibition on revalu-
ing certain gifts.  The House Committee
report states that a gift for which the limi-
tations period has passed cannot be reval-
ued for purposes of determining the ap-
plicable estate tax bracket and available
unified credit.  H.R. Rep. No. 148, 105th
Cong., 1st Sess. 359 (1997).

The proposed regulations conform the
regulations to the new statutory rules for
gift tax returns filed after the regulations
are published as final regulations.  In the
interim period, the statutory provisions
apply.   

Valuation of Prior Gifts for Estate Tax
Purposes

Prior to the enactment of the 1997 and
1998 Acts, there was no estate tax provi-
sion corresponding to section 2504(c).
Therefore, even where the period of as-
sessment expired for a calendar period,
and gift tax was paid or assessed for that
period, the value of any gifts made in that
period could be adjusted for purposes of
determining the estate tax liability.  The
statutory change and these proposed regu-
lations preserve that treatment for gifts
made prior to August 6, 1997.   

Section 2001(f) was added by the 1997
Act and amended by the 1998 Act.  Under
section 2001(f) as amended, if the time
has expired for assessing gift tax for a
preceding calendar period under section
6501, then the value of the gift, for pur-
poses of computing the estate tax liability,
is the value of the gift as finally deter-
mined for gift tax purposes.  A similar
rule applies for any increase in taxable
gifts required under section 2701(d).

Under the statute, the value of a gift is fi-
nally determined if:  the value is shown
on a gift tax return and the IRS does not
contest the value before the period for as-
sessing gift tax expires; or, before the pe-
riod for assessing gift tax expires, the
value is specified by the IRS and the tax-
payer does not contest the specified value;
or, the value is determined by a court or
pursuant to a settlement agreement be-
tween the taxpayer and the IRS.  

As discussed above, the provision only
limits the IRS’ ability to make adjust-
ments related to the value of a gift.  Thus,
the IRS is not precluded from making ad-
justments that are not related to value,
such as the erroneous inclusion or exclu-
sion of property for gift tax purposes.  

The proposed regulations conform the
current regulations to the statutory change
for gift tax returns filed after the regula-
tions are published as final regulations.
In the interim period, the statutory provi-
sions apply.     

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in EO
12866.  Therefore, a regulatory assess-
ment is not required.  It also has been de-
termined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula-
tions, and because these regulations do
not impose a collection of information on
small entities, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore,  a Regulatory Flexibility
Analysis is not required.  Pursuant to sec-
tion 7805(f) of the Internal Revenue
Code, this notice of proposed rulemaking
will be submitted to the Small Business
Administration for comment on their im-
pact on small business.

Comment and Public Hearing

Before these proposed regulations are
adopted as final regulations, considera-
tion will be given to electronic and writ-
ten comments (a signed original and eight
(8) copies) that are timely submitted to
the IRS.  The IRS and Treasury specifi-
cally request comments on the clarity of
the proposed regulations and how it may
be made easier to understand.  All com-
ments will be available for public inspec-
tion and copying.
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A public hearing has been scheduled for
Wednesday, April 28, 1999, at 10 a.m. in
Room 2615 of the Internal Revenue
Building, 1111 Constitution Avenue, NW,
Washington, DC.  Due to building security
procedures, visitors must enter at the 10th
Street entrance, located between Constitu-
tion and Pennsylvania Avenues, NW.  In
addition, all visitors must present photo
identification to enter the building.  Be-
cause of access restrictions, visitors will
not be admitted beyond the immediate en-
trance area more than 15 minutes before
the hearing starts.  For information about
having your name placed on the building
access list to attend the hearing, see the
“FOR FURTHER INFORMATION CON-
TACT” section of this preamble. 

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.  Persons who wish to
present oral comments at the hearing must
submit written comments and an outline
of the topics to be discussed and the time
to be devoted to each topic (a signed orig-
inal and eight (8) copies) by Wednesday,
April 7, 1999.  

A period of 10 minutes will be allo-
cated to each person for making com-
ments.  

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these regula-
tions is William L. Blodgett, Office of As-
sistant Chief Counsel (Passthroughs and
Special Industries), IRS.  However, other
personnel from the IRS and Treasury De-
partment participated in their develop-
ment.

* * * * *

Proposed Amendments to the Regulations

Accordingly, 26 CFR part 20 is pro-
posed to be amended as follows:

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER
AUGUST 16, 1954

Paragraph 1.  The authority citation for
part 20 continues to read in part as fol-
lows:

Authority: 26 U.S.C. 7805 * * *

Par. 2.  Section 20.2001–1 is revised to
read as follows:

§20.2001–1  Valuation of adjusted
taxable gifts and section 2701(d) taxable
events.

(a)  Adjusted taxable gifts made prior
to August 6, 1997.For purposes of deter-
mining the value of adjusted taxable gifts
as defined in section 2001(b), if the gift
was made prior to August 6, 1997, the
value of the gift may be adjusted at any
time, even if the time within which a gift
tax may be assessed has expired under
section 6501.  This paragraph (a) also ap-
plies to adjustments involving issues
other than valuation. 

(b)  Adjusted taxable gifts and section
2701(d) taxable events occurring after
August 5, 1997. For purposes of deter-
mining the value of adjusted taxable gifts
as defined in section 2001(b), if, under
section 6501, the time has expired within
which a gift tax may be assessed under
chapter 12 of the Internal Revenue Code
(or under corresponding provisions of
prior laws) with respect to a gift made
after August 5, 1997, and during a preced-
ing calendar period (as defined in
§25.2502–1(c)(2) of this chapter), or with
respect to an increase in taxable gifts re-
quired under section 2701(d) and
§25.2701–4 of this chapter, then the value
of the gift will be the value as finally de-
termined for gift tax purposes under chap-
ter 12 of the Internal Revenue Code.  This
paragraph (b) does not apply to adjust-
ments involving issues other than valua-
tion.  See §25.2504–1(d) of this chapter.

(c) Finally determined. For purposes
of paragraph (a) of this section, the value
of a gift is finally determined for gift tax
purposes if—

(1) The value is shown on a gift tax re-
turn, or on a statement attached to the re-
turn, and the Internal Revenue Service
does not contest the value before the time
has expired under section 6501 within
which gift taxes may be assessed;

(2) The value is specified by the Inter-
nal Revenue Service before the time has
expired under section 6501 within which
gift taxes may be assessed on the gift and
such specified value is not timely con-
tested by the taxpayer;

(3) The value is finally determined by a
court of competent jurisdiction; or

(4) The value is determined pursuant to
a settlement agreement entered into be-
tween the taxpayer and the Internal Rev-
enue Service.

(d) Definitions. For purposes of para-
graph (b) of this section, the value is fi-
nally determined by a court of competent
jurisdiction when the court enters a final
decision, judgment, decree or other order
passing on the valuation that is not subject
to appeal.  See, for example, section 7481
regarding the finality of a decision by the
U.S. Tax Court.  Also, for purposes of
paragraph (b) of this section, a settlement
agreement means any agreement entered
into by the Internal Revenue Service and
the taxpayer that is binding on both.  The
term includes a closing agreement under
section 7121, a compromise under section
7122, and an agreement entered into in
settlement of litigation involving a valua-
tion issue.

(e) Expiration of period of assessment.
For purposes of determining if the time
has expired within which a tax may be as-
sessed under chapter 12 of the Internal
Revenue Code, see  §301.6501(c)-1(e)
and (f) of this chapter.

(f) Examples. The following examples
illustrate the rules of this section:

Example 1. (i) Facts. A owns Blackacre and B,
A’s child, owns Whiteacre.  In 1999, A and B ex-
change ownership of these properties.  On A’s federal
gift tax return, Form 709, for the 1999 calendar year,
the transfer of Blackacre to B is adequately disclosed
under §301.6501(c)–1(f)(2) of this chapter.  A reports
the transfer as nontaxable, representing that the fair
market values of Whiteacre and Blackacre, at the
time of the transfer, were equal.  A dies after the pe-
riod of assessment for the transfer has expired.

(ii ) Application of the rule limiting adjustments to
valuation issues. The fair market values of Black-
acre and Whiteacre at the time of the transfer are
valuation issues.  Because A filed the return ade-
quately disclosing the transfer, the period of assess-
ment with respect to A’s transfer has expired,
notwithstanding the fact that no gift tax return was
required to be filed.  Therefore, the Internal Revenue
Service is precluded from revaluing Blackacre and
Whiteacre in determining the amount of A’s adjusted
taxable gifts in computing A’s estate tax liability.

Example 2.  (i) Facts. In 1999, A transfers stock
in a closely-held corporation to an irrevocable trust.
Under the terms of the trust, the trustee has the dis-
cretion to accumulate trust net income or distribute
it among A’s children.  At A’s death, the trust is to
terminate and the trust corpus is to be paid to A’s
surviving issue.  On A’s federal gift tax return, Form
709, filed for the 1999 calendar year, the transfer is
adequately disclosed under §301.6501(c)–1(f)(2) of
this chapter.  A claims an annual exclusion under
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section 2503(b) for the transfer.  A dies after the pe-
riod of assessment for the transfer has expired.

(ii ) Application of the rule limiting adjustments to
valuation issues. Because the period of assessment
has closed on the transfer due to adequate disclo-
sure, the Internal Revenue Service is precluded from
revaluing the transferred stock for purposes of as-
sessing gift tax.  Therefore, the value of the transfer
as reported on A’s 1999 Federal gift tax return may
not be redetermined for purposes of determining A’s
adjusted taxable gifts.  However, the applicability of
the annual exclusion to the transfer is a question of
law and not of valuation.  Accordingly, although the
Internal Revenue Service may not assess or collect
additional gift tax on the 1999 transfer (because the
period of assessment has closed), the Internal Rev-
enue Service is not precluded from challenging the
annual exclusion claimed by A for purposes of deter-
mining A’s adjusted taxable gifts in computing the
estate tax liability.

(g) Effective dates. Paragraph (a) of
this section applies to transfers of prop-
erty by gift made prior to August 6, 1997,
if the estate tax return for the donor/dece-
dent’s estate is filed after this document is
published as a final regulation in the Fed-
eral Register. Paragraphs (b) through (f)
of this section apply to transfers of prop-
erty by gift made after August 5, 1997, if
the gift tax return for the calendar period
in which the gift is made is filed after this
document is published as a final regula-
tion in the Federal Register.

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

Par. 3.  The authority citation for part
25 continues to read in part as follows:

Authority: 26 U.S.C. 7805. * * *
Par. 4.  Section 25.2504–2 is revised to

read as follows:

§25.2504–2  Valuation of certain gifts for
preceding calendar periods.

(a) Gifts made before August 6, 1997.
If the time has expired within which a tax
may be assessed under chapter 12 of the
Internal Revenue Code (or under corre-
sponding provisions of prior laws) on the
transfer of property by gift made during a
preceding calendar period, as defined in
§25.2502–1(c)(2), the gift was made prior
to August 6, 1997, and a tax has been as-
sessed or paid for such prior calendar pe-
riod, the value of the gift, for purposes of
arriving at the correct amount of the tax-
able gifts for the preceding calendar peri-
ods (as defined under §25.2504–1(a)), is
the value used in computing the tax for
the last preceding calendar period for

which a tax was assessed or paid under
chapter 12 of the Internal Revenue Code
or the corresponding provisions of prior
laws.  However, this rule does not apply
where no tax was paid or assessed for the
prior calendar period.  Furthermore, this
rule does not apply to adjustments involv-
ing issues other than valuation.  See
§25.2504–(d). 

(b) Gifts made or section 2701(d) tax-
able events occurring after August 5,
1997. If the time has expired under sec-
tion 6501 within which a gift tax may be
assessed under chapter 12 of the Internal
Revenue Code (or under corresponding
provisions of prior laws) on the transfer of
property by gift made during a preceding
calendar period, as defined in §25.2502–
1(c)(2), or with respect to an increase in
taxable gifts required under section
2701(d) and §25.2701–4, and the gift was
made, or the section 2701(d) taxable
event occurred, after August 5, 1997, the
value of the gift or the amount of the in-
crease in taxable gifts, for purposes of de-
termining the correct amount of taxable
gifts for the preceding calendar periods
(as defined in §25.2504–1(a)), is the value
that is finally determined for gift tax pur-
poses (within the meaning of §20.2001–
1(c) of this chapter).  This rule does not
apply to adjustments involving issues
other than valuation.  See §25.2504–1(d).
For an illustration of this rule, see the ex-
amples under §20.2001–1(f) of this chap-
ter.  For purposes of determining if the
time has expired within which a gift tax
may be assessed, see §301.6501(c)–1(e)
and (f) of this chapter.

(c) Example. The following example
illustrates the rules of paragraphs (a) and
(b) of this section:

Example. (i) Facts. In 1996, A transfers closely-
held stock to B, A’s child.  A timely filed a federal
gift tax return reporting the 1996 transfer to B.  No
gift tax was assessed or paid as a result of applica-
tion of A’s available unified credit.  In 1999, A trans-
fers additional closely-held stock to B.  A’s federal
gift tax return reporting the 1999 transfer is timely
filed and the transfer is adequately disclosed under
§301.6501(c)-1(f)(2) of this chapter.  In 2003, A
transfers additional property to B and timely files a
federal gift tax return reporting the gift.

(ii ) Application of the rule limiting adjustments
to valuation of prior gifts.  Under section 2504(c), in
determining A’s 2003 gift tax liability, the value of
A’s 1996 gift can be adjusted for purposes of com-
puting the value of prior taxable gifts, since that gift
was made prior to August 6, 1997, and therefore, the
provisions of paragraph (a) of this section apply.

However, A’s 1999 transfer was adequately dis-
closed on a timely filed gift tax return and, thus,
under §25.2504-1(b), the value of the 1999 gift by A
may not be adjusted for purposes of computing the
value of prior taxable gifts in determining A’s 2003
gift tax liability.

(d) Effective dates. Paragraph (a) of
this section applies to transfers of prop-
erty by gift made prior to August 6, 1997.
Paragraphs (b) and (c) of this section
apply to transfers of property by gift made
after August 5, 1997, if the gift tax return
for the calendar period in which the trans-
fer is reported is filed after this document
is published as a final regulation in the
Federal Register. 

PART 301—PROCEDURE AND
ADMINISTRATION 

Par. 5.  The authority citation for part
301 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 6.  Section 301.6501(c)-1 is

amended by:
1.  Revising the heading to paragraph

(e).
2.  Adding paragraph (f).
The revision and addition reads as fol-

lows:

§301.6501(c)–1  Exceptions to general
period of limitations on assessment and
collection.

*  *  *  *  *

(e) Gifts subject to chapter 14 of the In-
ternal Revenue Code not adequately dis-
closed on the return—

*  *  *  *  *

(f) Gifts made after August 5, 1997, not
adequately disclosed on the return—(1)
In general. If a transfer of property, other
than a transfer described in paragraph (e)
of this section, is not adequately disclosed
on a gift tax return (Form 709 United
States Gift (and Generation-Skipping
Transfer) Tax Return) filed for the calen-
dar period in which the transfer occurs,
then any gift tax imposed by chapter 12 of
subtitle B of the Internal Revenue Code
on the transfer may be assessed, or a pro-
ceeding in court for the collection of the
appropriate tax may be begun without as-
sessment, at any time.

(2) Adequate disclosure of transfers of
property reported as gifts. A transfer will
be adequately disclosed on the return only
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if it is reported in a manner adequate to
apprise the Internal Revenue Service of
the nature of the gift and the basis for the
value so reported.  Transfers reported on
the gift tax return as transfers of property
by gift will be considered adequately dis-
closed under this paragraph (f) only if the
return provides a complete and accurate
description of the transaction including—

(i)   A description of the transferred
property and any consideration received
by the transferor;

(ii )  The identity of, and relationship
between, the transferor and the transferee;

(iii )  A detailed description of the
method used to determine the fair market
value of property transferred, including
any relevant financial data and a descrip-
tion of any discounts, such as discounts
for blockage, minority or fractional inter-
ests, and lack of marketability, claimed in
valuing the property.  In the case of the
transfer of an interest in an entity (e.g., a
corporation or partnership) that is not ac-
tively traded, a description of any dis-
count claimed in valuing the entity or any
assets owned by such entity, including a
statement regarding the fair market value
of 100 percent of the entity (determined
without regard to any discounts in valuing
the entity or any assets owned by the en-
tity), the pro rata portion of the entity sub-
ject to the transfer, and the fair market
value of the transferred interest as re-
ported on the return.  If the entity that is
the subject of the transfer owns an interest
in another non-actively traded entity (ei-
ther directly or through ownership of an
entity), the information required in this
paragraph (f)(2)(iii) must be provided for
each entity and the assets owned by each
entity; 

(iv)  If the property is transferred in
trust, the trust’s tax identification number
and a brief description of the terms of the
trust; 

(v)  Any restrictions on the transferred
property that were considered in deter-
mining the fair market value of the prop-
erty; and

(vi)  A statement of the relevant facts
affecting the gift tax treatment of the
transfer that reasonably may be expected
to apprise the Internal Revenue Service of
the nature of any potential controversy
concerning the gift tax treatment of the
transfer, or in lieu of this statement, a con-
cise description of the legal issue pre-

sented by the facts.  In addition, a state-
ment describing any position taken that is
contrary to any temporary or final Trea-
sury regulations or revenue rulings. 

(3) Adequate disclosure of non-gift
completed transfers or transactions.
Completed transfers, all or a portion of
which are reported as not constituting a
transfer by gift (for example, a transaction
in the ordinary course of business), will
be considered adequately disclosed under
this paragraph (f) only if the following in-
formation is provided on or attached to
the return—

(i) The information required for ade-
quate disclosure under paragraph (f)(2) of
this section; and 

(ii ) An explanation as to why the trans-
fer is not a transfer by gift under chapter
12 of the Internal Revenue Code.

(4) Adequate disclosure of incomplete
transfers. Adequate disclosure of a trans-
fer that is reported as a completed gift on
the gift tax return will commence the run-
ning of the statute of limitations for as-
sessment of gift tax on the transfer, even
if the transfer is ultimately determined to
be an incomplete gift for purposes of
§25.2511–2 of this chapter.  For example,
if an incomplete gift is reported as a com-
pleted gift on the gift tax return and is ad-
equately disclosed, the period for assess-
ment of the gift tax will begin running
when the return is filed, as determined
under section 6501(b).  On the other hand,
if the transfer is reported as an incomplete
gift and adequately disclosed, the period
for assessing a gift tax with respect to the
transfer will not commence to run even if
the transfer is ultimately determined to be
a completed gift.  In that situation, the gift
tax with respect to the transfer may be as-
sessed at any time, up until three years
after the donor files a return reporting the
transfer as a completed gift.

(5) Examples. The following examples
illustrate the rules of this paragraph (f):

Example 1. (i) Facts. In 1999, A transfers 100
shares of common stock of XYZ Corporation to A’s
child.  The common stock of XYZ Corporation is
actively traded on a major stock exchange.  For gift
tax purposes, the fair market value of one share of
XYZ common stock on the date of the transfer, de-
termined in accordance with §25.2512-2(b) of this
chapter (based on the mean between the highest and
lowest quoted selling prices), is $150.00.  On A’s
federal gift tax return, Form 709, for the 1999 calen-
dar year, A reports the gift as 100 shares of common
stock of XYZ Corporation with a value for gift tax

purposes of $15,000.  A specifies the date of the
transfer, recites that the stock is publicly traded, and
identifies the stock exchange on which the stock is
traded.

(ii ) Application of the adequate disclosure stan-
dard. A has adequately disclosed the transfer.
Therefore, the period of assessment for the transfer
under section 6501 will run from the time the return
is filed (as determined under section 6501(b)).

Example 2. (i) Facts. On December 30, 1999, A
transferred closely-held stock to B, A’s child.  A de-
termined that the value of the transferred stock, on
December 30, 1999, was $9,000.  A made no other
transfers to B, or any other donee, during 1999.  On
A’s federal gift tax return, Form 709, filed for the
1999 calendar year, A provides the information re-
quired under paragraph (f)(2) of this section (includ-
ing the method used to determine the fair market
value of the stock and a description of discounts
claimed) such that the transfer is adequately dis-
closed.  A claims an annual exclusion under section
2503(b) for the transfer.

(ii ) Application of the adequate disclosure stan-
dard.  Because the transfer was adequately disclosed
under paragraph (f)(2) of this section, the period of
assessment for the transfer will expire as prescribed
by section 6501(b), notwithstanding that if A’s valu-
ation of the closely-held stock was correct, A was
not required to file a gift tax return reporting the
transfer under section 6019.  After the period of as-
sessment has expired on the transfer, the Internal
Revenue Service is precluded from revaluing the
transferred stock for purposes of assessing gift tax or
for purposes of determining the estate tax liability.
Therefore, the value of the transfer as reported on
A’s 1999 federal gift tax return may not be redeter-
mined for purposes of determining A’s prior taxable
gifts (for gift tax purposes) or A’s adjusted taxable
gifts (for estate tax purposes).

Example 3. (i) Facts. A owns 100 percent of the
common stock of X, a closely-held corporation.  X
does not hold an interest in any other entity that is
not actively traded.  In 1999, A transfers 20 percent
of the X stock to B and C, A’s children, in a transfer
that is not subject to the special valuation rules of
section 2701.  The transfer is made outright with no
restrictions on ownership rights, including voting
rights and the right to transfer the stock.  The re-
ported value of the transferred stock incorporates the
use of minority discounts and lack of marketability
discounts.  No other discounts were used in arriving
at the fair market value of the transferred stock or
any assets owned by X.  A reports the transfer on a
federal gift tax return, Form 709, for the 1999 calen-
dar year.  On the return, A provides a statement re-
porting the fair market value of 100 percent of X
(before taking into account any discounts), the pro
rata portion of X subject to the transfer, and the re-
ported value of the transfer.  A also attaches a state-
ment regarding the determination of value that in-
cludes a discussion of the discounts claimed and
how the discounts were determined.

(ii ) Application of the adequate disclosure stan-
dard.  A has provided sufficient information such
that the transfer will be considered adequately dis-
closed and the period of assessment for the transfer
under section 6501 will run from the time the return
is filed (as determined under section 6501(b)).   

Example 4. (i) Facts. A owns a 70 percent lim-
ited partnership interest in PS.  PS owns 40 percent
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of the stock in X, a closely-held corporation.  The as-
sets of X include a 50 percent general partnership in-
terest in PB.  PB owns an interest in commercial real
property.  None of the entities (PS, X, or PB) is ac-
tively traded.  In 1999, A transfers a 25 percent lim-
ited partnership interest in PS to B, A’s child.  On the
federal gift tax return, Form 709, filed for the 1999
calendar year, A reports the transfer of the 25 percent
limited partnership interest in PS and that the fair
market value of 100 percent of PS is $y and that the
value of 25 percent of PS is $z, reflecting marketabil-
ity and minority discounts with respect to the 25 per-
cent interest.  However, A does not disclose that PS
owns 40 percent of X, and that X owns 50 percent of
PB and that, in arriving at the $y fair market value of
100 percent of PS, discounts were claimed in valuing
PS’s interest in X, X’s interest in PB, and PB’s inter-
est in the commercial real property.

(ii) Application of the adequate disclosure stan-
dard. Because A has failed to comply with require-
ments of paragraph (f)(2) of this section regarding
PS’s interest in X, X’s interest in PB, and PB’s inter-
est in the commercial real property, the transfer will
not be considered adequately disclosed and the pe-
riod of assessment for the transfer under section
6501 will remain open indefinitely.

(6) Effective date.This paragraph (f)
is applicable to gifts made in calendar
years ending after August 5, 1997, if the
gift tax return for such calendar year is
filed after this document is published as a
final regulation in the Federal Register.  

Robert E. Wenzel,
Deputy Commissioner of

Internal Revenue.

(Filed by the Office of the Federal Register on De-
cember 21, 1998, 8:45 a.m., and published in the
issue of the Federal Register for December 22, 1998,
63 F.R. 70701)

Notice of Proposed Rulemaking

Retention of Income Tax Return
Preparers’ Signatures

REG–106386–98

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary regula-
tions.

SUMMARY: In T.D. 8803, page 15, the
IRS is issuing temporary regulations re-
lating to the retention of income tax return
preparers’ signatures.  The text of those
temporary regulations also serves as the
text of these proposed regulations. 

DATES: Written comments and requests
for a public hearing must be received by
March 31, 1999.  The IRS and Treasury
Department request comments on the
clarity of the proposed rules and how they
can be made easier to understand.   

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG–106386–98),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044.  Submissions may be
hand delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m. to
CC:DOM:CORP:R (REG–106386–98),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW,
Washington, DC.  Alternatively, taxpayers
may submit comments electronically via
the Internet by selecting the “Tax Regs”
option on the IRS Home Page, or by sub-
mitting comments directly to the IRS In-
ternet site at http://www.irs.ustreas.gov/
prod/tax_regs/comments.html.  

FOR FURTHER INFORMATION CON-
TACT: Concerning the regulations, Marc
C. Porter, (202) 622-4940; concerning
submissions, LaNita Van Dyke, (202)
622-7190 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION:    

Background

Temporary regulations in T.D. 8803
amend Income Tax Regulations (26 CFR
part 1) under section 6695(b) of the Inter-
nal Revenue Code.  These regulations re-
quire an income tax return preparer to
keep a manually signed (by the preparer)
copy of a return or claim for refund if the
preparer presented to the taxpayer for sig-
nature a return or claim with a copy of the
preparer’s manual signature.

The text of those temporary regulations
also serves as the text of these proposed
regulations.  The preamble to the tempo-
rary regulations explains the temporary
regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in EO
12866.  Therefore, a regulatory assess-
ment is not required.  It has also been de-
termined that section 553(b) of the Ad-

ministrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula-
tions, and because the regulations do not
impose a collection of information on
small entities, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Internal
Revenue Code, this notice of proposed
rulemaking will be submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on its
impact on small business.

Proposed Effective Date

The proposed regulations are proposed
to be effective for returns or claims for re-
fund presented to a taxpayer for signature
after December 31, 1998 and for returns
or claims retained on or before that date.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, considera-
tion will be given to any written com-
ments (a signed original and 8 copies) that
are submitted timely to the IRS.  All com-
ments will be available for public inspec-
tion and copying.  A public hearing may
be scheduled if requested in writing by
any person that timely submits written
comments.  If a public hearing is sched-
uled, notice of the date, time, and place
for the hearing will be published in the
Federal Register.

Drafting Information

The principal author of these regula-
tions is Marc C. Porter, Office of Assis-
tant Chief Counsel (Income Tax & Ac-
counting).  However, other personnel
from the IRS and Treasury Department
participated in its development.

* * * * *

Proposed Amendments to the Regulations

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1.  The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.6695–1 is amended

by:
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