
Extension of Relief Relating to
Application of Nondiscrimination
Rules for Certain Governmental
Plans

Notice 99–40

I.  PURPOSE

This notice provides that certain gov-
ernmental plans shall be deemed to satisfy
§ 401(a)(4), 401(a)(26), 401(k)(3), and
401(m) of the Internal Revenue Code
until the first day of the first plan year be-
ginning on or after January 1, 2001.  In
accordance with this relief, the regula-
tions relating to these provisions do not
apply until plan years beginning after that
date.  This relief is available with respect
to governmental plans within the meaning
of § 414(d)  other than plans of State and
local governments or political subdivi-
sions, agencies or instrumentalities
thereof.  This relief is provided in light of
difficulties, which are unique to the gov-
ernmental employers that maintain these
plans, in determining compliance with the
nondiscrimination requirements.  See 
§ 3.07 of Rev. Proc. 99–23, 1999–16
I.R.B. 5, for the remedial amendment pe-
riod for disqualifying provisions of these
plans relating to these nondiscrimination
and other requirements.

II.  BACKGROUND

A.  Governmental Plans

Section 414(d) of the Code provides
that the term “governmental plan” means
a plan established and maintained for its
employees by the government of the
United States, by the government of any
State or political subdivision thereof, or
by any agency or instrumentality of any
of the foregoing.  The term “governmen-
tal plan” also includes any plan to which
the Railroad Retirement Act of 1935 or
1937 (the “Act”) applies and which is fi-
nanced by contributions under that Act
and any plan of an international organiza-
tion which is exempt from taxation by
reason of the International Organizations
Immunities Act (59 Stat. 669).

Section 1505 of the Taxpayer Relief
Act of 1997 (“TRA ’97”) generally pro-

vides that the nondiscrimination rules do
not apply to State and local governmental
plans.  In particular, § 1505 amended the
Code to provide that § 401(a)(3),
401(a)(4), and 401(a)(26) shall not apply
to such plans.  Section 1505 of TRA ’97
amended § 401(k) of the Code to provide
that State and local governmental plans
shall be treated as meeting the require-
ments of § 401(k)(3).  In addition, 
§ 1505(a)(3) of TRA ’97 amended 
§ 410(c) of the Code to provide that gov-
ernmental plans shall be treated as meet-
ing the requirements of § 410 for pur-
poses of § 401(a).  This amendment to 
§ 410(c), by its terms, is not limited to
State and local governmental plans but
applies to all governmental plans within
the meaning of § 414(d). 

B.  Administrative Guidance

The nondiscrimination requirements
under the Code were substantially
changed by the Tax Reform Act of 1986
(TRA ’86).  Announcement 95–48, 1995–
23 I.R.B. 13, and Notice 96–64, 1996–2
C.B. 229, provided that the regulations
under §§ 401(a)(4), 401(a)(26), 410(b)
and 414(s) apply, in the case of govern-
mental plans described in § 414(d), to
plan years beginning on or after the later
of January 1, 1999, or 90 days after the
opening of the first legislative session be-
ginning on or after January 1, 1999, of the
governing body with authority to amend
the plan, if that body does not meet con-
tinuously (“1999 legislative date”).  No-
tice 96–64 also provided that the regula-
tions under § 401(k) and (m) apply to
governmental plans only for plan years
beginning on or after the later of October
1, 1997, or 90 days after the opening of
the first legislative session beginning on
or after October 1, 1997, of the governing
body with authority to amend the plan, if
that body does not meet continuously.
For plan years beginning before the ap-
plicable effective date, governmental
plans are deemed to satisfy §§ 401(a)(4),
401(a)(26), 401(k), 401(m), 410(b), and
414(s). 

Section 3.07 of Rev. Proc. 99–23 ex-
tended, in the case of governmental plans
described in § 414(d), the remedial
amendment period under § 401(b) for cer-
tain amendments (“TRA ’86 remedial
amendment period”) until the date de-
scribed in Rev. Proc. 98–14, 1998–4

I.R.B. 22:  the later of (i) the last day of
the last plan year beginning before Janu-
ary 1, 2001, or (ii) the last day of the first
plan year beginning on or after the 1999
legislative date.  The amendments to
which the TRA ’86 remedial amendment
period applies are those required to com-
ply with TRA ’86 and subsequent legisla-
tion through the Omnibus Budget Recon-
ciliation Act of 1993.

III.  EXTENSION OF RELIEF
RELATING TO APPLICATION
OF NONDISCRIMINATION
RULES FOR CERTAIN
GOVERNMENTAL PLANS

Under the relief provided by this no-
tice, governmental plans within the mean-
ing of § 414(d), other than those main-
tained by State or local governments or
political subdivisions, agencies or instru-
mentalities thereof, shall be treated as sat-
isfying the requirements of § 401(a)(4),
401(a)(26), 401(k)(3), and 401(m) until
the first plan year beginning on or after
January 1, 2001.  In accordance with this
relief, the regulations under §§ 401(a)(4),
401(a)(26), 401(m), 410(b) and 414(s),
and the regulations implementing 
§ 401(k)(3), apply to governmental plans
described in this part only for plan years
beginning on or after January 1, 2001.  

IV.  COMMENTS

Comments or suggestions regarding
this notice should be addressed to
CC:DOM:CORP:R (Notice 99–40),
Room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044.  Alternatively, taxpay-
ers may hand-deliver comments between
the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (Notice 99–40),
Courier’s desk, Internal Revenue Service,
1111 Constitution Ave., NW, Washington,
DC, or may submit comments electroni-
cally by using the following site: cyn-
thia.grigsby@m1.irscounsel.treas.gov

V.  EFFECT ON OTHER
DOCUMENTS

Notice 96–64 is modified. 

DRAFTING INFORMATION

The principal author of this notice is
Diane S. Bloom of the Employee Plans
Division.  For further information regard-
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ing this notice, please contact the Em-
ployee Plans Division’s taxpayer assis-
tance telephone service at (202) 622-6074
or (202) 622-6075, between the hours of
1:30 p.m. and 3:30 p.m. Eastern Time,
Monday through Thursday.  Ms. Bloom
may be reached at (202) 622-6214.  These
telephone numbers are not toll-free.

Designated Private Delivery
Services

Notice 99–41

This notice updates the list of desig-
nated private delivery services (“desig-
nated PDSs”) set forth in Notice 98–47,
1998–37 I.R.B. 8, for purposes of the
“timely mailing as timely filing/paying”
rule of § 7502 of the Internal Revenue
Code, effective September 1, 1999.  The
list of designated PDSs remains un-
changed.  Also, this notice modifies Rev.
Proc. 97–19, 1997–1 C.B. 644 and Notice
97–26, 1997–1 C.B. 413 (both previously
modified by Notice 97–50, 1997–2 C.B.
305), to provide that the Service will no
longer routinely publish an annual list of
designated PDSs.  Instead, the Service
will publish a new list only when a desig-
nated PDS (or service) is being added to,
or removed from, the current list.   

Section 7502(f) authorizes the Secre-
tary to designate certain PDSs for the
“timely mailing as timely filing/paying”
rule of § 7502.  Rev. Proc. 97–19 provides
the criteria currently applicable for desig-
nation of a PDS.  Notice 97–26 provides
special rules to determine the date that
will be treated as the postmark date for
purposes of § 7502.  Notice 97–50, modi-
fying Rev. Proc. 97–19 and Notice 97–26,
provides that each year there will be only
one application period to apply for desig-
nation, which will end on June 30th.  No-
tice 97–50 also provides that the Service
will issue a notice providing a new list of
designated PDSs on or before September
1st of each year for which Rev. Proc. 97–
19 is in effect.  

Effective September 1, 1999, the list of
designated PDSs is as follows:

1.  Airborne Express (Airborne):
Overnight Air Express Service, Next Af-
ternoon Service, and Second Day Service;

2.  DHL Worldwide Express (DHL):
DHL “Same Day” Service and DHL USA
Overnight;

3.  Federal Express (FedEx):  FedEx
Priority Overnight, FedEx Standard
Overnight, and FedEx 2Day; and 

4.  United Parcel Service (UPS):
UPS Next Day Air, UPS Next Day Air
Saver, UPS 2nd Day Air, and UPS 2nd
Day Air A.M.

The list above remains unchanged from
the list published in Notice 98–47.  Air-
borne, DHL, FedEx, and UPS are not des-
ignated with respect to any type of deliv-
ery service not identified above.  

The list of designated PDSs and ser-
vices set forth above will remain in effect
until further notice.  The Service will pub-
lish a subsequent notice setting forth a
new list only if a designated PDS (or ser-
vice) is added to, or removed from, the
current list.  Delivery services that wish to
be designated in time for an upcoming fil-
ing season must continue to submit appli-
cations by June 30th of the year preceding
that filing season, as required by Rev.
Proc. 97–19 (as modified by Notice 97–
50).  Notice 97–26 continues to provide
special rules used to determine the date
that will be treated as the postmark date
for purposes of § 7502.

EFFECT ON OTHER DOCUMENTS

Revenue Procedure 97–19 and Notice
97–26 are modified. Notices 97–50 and
98–47 are modified and, as so modified,
are superseded.    

EFFECTIVE DATE

This notice is effective on September 1,
1999. 

FOR FURTHER INFORMATION 

The principal author of this notice is
Renay France of the Office of the Assis-
tant Chief Counsel (Income Tax and Ac-
counting).  For further information re-
garding this notice, contact Ms. France at
(202) 622-6232 (not a toll-free call).

Elimination of Magnetic Tape
Program for Federal Tax
Deposits

Notice 99–42

This notice advises taxpayers of the ter-
mination of the Internal Revenue Service
magnetic tape program for the reporting
of federal tax deposits and certain esti-

mated income tax payments  effective
with respect to deposits or payments
made after January 31, 2000.

BACKGROUND

On February 10, 1999, the Internal
Revenue Service announced  in the Fed-
eral Register (64 F.R. 6739) that consider-
ation was being given to ending the pro-
gram which allows certain reporting
agents to transmit to the Service by mag-
netic tape federal tax deposit and esti-
mated income tax information.

Rev. Proc. 89–48, 1989–2 C.B. 599,
provides the requirements under which
qualifying reporting agents may submit
magnetic tapes to report their clients’ fed-
eral tax deposit payments instead of using
paper coupons (Form 8109–Federal Tax
Deposit Coupon).  The authorization to
use magnetic tape extends only to those
reporting agents who have a minimum of
200 clients and who satisfy all of the re-
quirements of the revenue procedure.

Rev. Proc. 89–49, 1989–2 C.B. 615,
provides that certain banks and financial
institutions having a Treasury Tax and
Loan Account (TT&L Account), and act-
ing as fiduciaries with respect to at least
200 taxable trusts, are required to submit
the trusts’ estimated income tax payment
information on magnetic tape instead of
using vouchers (Form 1041-ES, Esti-
mated Income Tax for Estates and Trusts).
In addition, the revenue procedure pro-
vides that authorizations will also be ex-
tended to those fiduciaries which have at
least 50 but fewer than 200 taxable trusts
with or without a TT&L account and that
wish to submit estimated income tax in-
formation by magnetic tape.  

MAGNETIC TAPE REPORTING OF
FEDERAL TAX DEPOSITS IS
TERMINATED

The program under which qualifying
reporting agents may submit magnetic
tapes to report their clients’ federal tax de-
posit information and under which certain
fiduciaries submit magnetic tape to report
trust estimated income tax payment infor-
mation is terminated for federal tax de-
posits or estimated tax payments made
after January 31, 2000. 

After termination of the program, cur-
rent magnetic tape filers may either use
paper coupons (Form 8109), estimated
tax vouchers ( Form 1041-ES),  or the
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