
Treasury Depreciation Study:
Request for Public Comment

Notice 99–34

PURPOSE

As directed by Congress in the Tax and
Trade Relief Extension Act of 1998 (the
Act), the Treasury Department is conduct-
ing a comprehensive study of the recov-
ery periods and depreciation methods
under section 168 of the Internal Revenue
Code.  This notice invites public com-
ment on the determination of depreciation
recovery periods and methods.  The Trea-
sury Department will review and consider
all comments and other information re-
ceived in response to this notice in prepar-
ing its depreciation study.

BACKGROUND

Section 167 provides for a depreciation
deduction representing a reasonable al-
lowance for the exhaustion, wear and tear
(including a reasonable allowance for ob-
solescence) of property used in a trade or
business, or property held for the produc-
tion of income.  

Section 168 provides a modified Accel-
erated Cost Recovery System (MACRS)
for determining depreciation deductions
for most tangible property placed in ser-
vice after December 31, 1986.  Section
168(e) classifies tangible property into a
number of asset types based on either a
specific statutory provision or the prop-
erty’s class life.  The class life of tangible
property is determined with reference to
the list of class lives provided by the Trea-
sury Department that was in effect as of
January 1, 1986, now listed in Rev. Proc.
87–56, 1987–2 C.B. 674.  A property’s
classification determines the applicable
depreciation method under section
168(b), recovery period under section
168(c), and first-year convention under
section 168(d) that are used to calculate
the property’s allowable depreciation 
deductions.

Special recovery periods and methods
apply in certain situations.  In particular,
section 168(g) establishes an Alternative
Depreciation System (ADS) for certain
property, including tangible property used
predominantly outside the United States,

tax-exempt use property, tax-exempt
bond financed property, and property for
which an election is made to use the ADS.
The ADS specifies use of the straight-line
method with alternative recovery periods
(generally equal to the property’s class
life) for calculating allowable deprecia-
tion deductions.  The ADS also is used to
determine depreciation allowances for
most tangible property for the purpose of
computing corporate earnings and profits
(section 312(k)(3)). 

Section 205 of the Act directed the Sec-
retary of the Treasury (or the Secretary’s
delegate) to conduct a comprehensive
study of the recovery periods and depreci-
ation methods under section 168.  The
Secretary is directed to submit the results
of the study, together with recommenda-
tions for determining such periods and
methods in a more rational manner, to the
Committee on Ways and Means of the
House of Representatives and the Com-
mittee on Finance of the Senate no later
than March 31, 2000.

REQUEST FOR PUBLIC COMMENT

In accordance with the Act’s directive
to study depreciation recovery periods
and methods, the Treasury Department’s
Office of Tax Analysis (OTA) requests
public comment and information relating
to problems encountered under current
law.  OTA also seeks  recommendations
for possible improvements to the current
system.

OTA is specifically interested in infor-
mation pertaining to alternative ap-
proaches to measuring asset depreciation
and in alternative frameworks for analyz-
ing current issues in depreciation. Where
appropriate, each public submission
should include an analysis (with support-
ing data) that informs OTA on specific de-
preciation issues.  Issues may include, but
need not be limited to, the following:  (1)
principles that should govern the classifi-
cation of tangible depreciable property,
(2) the meaning of a class life and the
method or methods that should be used to
estimate class lives, (3) the institutions
and procedures under which asset class
definitions and class lives should be re-
viewed and (if necessary) modified, (4)
methods by which class lives should be

estimated for newly developing industries
(where historical data may not be avail-
able), (5) the rules under which deprecia-
tion recovery periods and methods should
be derived from asset class lives, (6) the
application of the methods used to com-
pute depreciation allowances, and (7) sit-
uations in which the application of the
current section 168 approach is inappro-
priate or unnecessary for the determina-
tion of a reasonable measure of tangible
property depreciation.

Because the Treasury Department was
directed to provide general recommenda-
tions for determining depreciation recov-
ery periods and methods in a more ratio-
nal manner, the study is not intended to
recommend specific changes in particular
current class lives, recovery periods, or
depreciation methods. Thus, this notice is
an invitation to the public to submit infor-
mation, including specific examples, that
will highlight general problems with the
current depreciation system, rather than
narrower problems with respect to partic-
ular class lives or types of property.  It is
also a request for analysis and commen-
tary that can lead to improvements that
will cause depreciation allowances to bet-
ter reflect the actual reductions in tangible
asset values over time or that reduce tax-
payer compliance and IRS administrative
burdens.

Taxpayers should be aware that all
comments and information submitted are
subject to public disclosure.  Considera-
tion will be given to all submissions re-
ceived by November 1, 1999.
Written submissions should be sent to:

Depreciation Study
Office of Tax Analysis
Room 4217, Main Treasury Building
1500 Pennsylvania Avenue, NW
Washington, DC 20220

Alternatively, comments may be submit-
ted through the Internet to:taxpolicy@do.
treas.gov. The Internet e-mailsubject line
must include“Depreciation Study”. 

DRAFTING INFORMATION

The principal author of this notice is
David Brazell, Financial Economist, Of-
fice of Tax Analysis.  For further informa-
tion regarding this notice, please contact
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Mr. Brazell on (202) 622-1786 (not a toll-
free call).

Extension of Relief Relating to
Application of Nondiscrimination
Rules for Certain Governmental
Plans

Notice 99–40

I.  PURPOSE

This notice provides that certain gov-
ernmental plans shall be deemed to satisfy
§ 401(a)(4), 401(a)(26), 401(k)(3), and
401(m) of the Internal Revenue Code
until the first day of the first plan year be-
ginning on or after January 1, 2001.  In
accordance with this relief, the regula-
tions relating to these provisions do not
apply until plan years beginning after that
date.  This relief is available with respect
to governmental plans within the meaning
of § 414(d)  other than plans of State and
local governments or political subdivi-
sions, agencies or instrumentalities
thereof.  This relief is provided in light of
difficulties, which are unique to the gov-
ernmental employers that maintain these
plans, in determining compliance with the
nondiscrimination requirements.  See 
§ 3.07 of Rev. Proc. 99–23, 1999–16
I.R.B. 5, for the remedial amendment pe-
riod for disqualifying provisions of these
plans relating to these nondiscrimination
and other requirements.

II.  BACKGROUND

A.  Governmental Plans

Section 414(d) of the Code provides
that the term “governmental plan” means
a plan established and maintained for its
employees by the government of the
United States, by the government of any
State or political subdivision thereof, or
by any agency or instrumentality of any
of the foregoing.  The term “governmen-
tal plan” also includes any plan to which
the Railroad Retirement Act of 1935 or
1937 (the “Act”) applies and which is fi-
nanced by contributions under that Act
and any plan of an international organiza-
tion which is exempt from taxation by
reason of the International Organizations
Immunities Act (59 Stat. 669).

Section 1505 of the Taxpayer Relief
Act of 1997 (“TRA ’97”) generally pro-

vides that the nondiscrimination rules do
not apply to State and local governmental
plans.  In particular, § 1505 amended the
Code to provide that § 401(a)(3),
401(a)(4), and 401(a)(26) shall not apply
to such plans.  Section 1505 of TRA ’97
amended § 401(k) of the Code to provide
that State and local governmental plans
shall be treated as meeting the require-
ments of § 401(k)(3).  In addition, 
§ 1505(a)(3) of TRA ’97 amended 
§ 410(c) of the Code to provide that gov-
ernmental plans shall be treated as meet-
ing the requirements of § 410 for pur-
poses of § 401(a).  This amendment to 
§ 410(c), by its terms, is not limited to
State and local governmental plans but
applies to all governmental plans within
the meaning of § 414(d). 

B.  Administrative Guidance

The nondiscrimination requirements
under the Code were substantially
changed by the Tax Reform Act of 1986
(TRA ’86).  Announcement 95–48, 1995–
23 I.R.B. 13, and Notice 96–64, 1996–2
C.B. 229, provided that the regulations
under §§ 401(a)(4), 401(a)(26), 410(b)
and 414(s) apply, in the case of govern-
mental plans described in § 414(d), to
plan years beginning on or after the later
of January 1, 1999, or 90 days after the
opening of the first legislative session be-
ginning on or after January 1, 1999, of the
governing body with authority to amend
the plan, if that body does not meet con-
tinuously (“1999 legislative date”).  No-
tice 96–64 also provided that the regula-
tions under § 401(k) and (m) apply to
governmental plans only for plan years
beginning on or after the later of October
1, 1997, or 90 days after the opening of
the first legislative session beginning on
or after October 1, 1997, of the governing
body with authority to amend the plan, if
that body does not meet continuously.
For plan years beginning before the ap-
plicable effective date, governmental
plans are deemed to satisfy §§ 401(a)(4),
401(a)(26), 401(k), 401(m), 410(b), and
414(s). 

Section 3.07 of Rev. Proc. 99–23 ex-
tended, in the case of governmental plans
described in § 414(d), the remedial
amendment period under § 401(b) for cer-
tain amendments (“TRA ’86 remedial
amendment period”) until the date de-
scribed in Rev. Proc. 98–14, 1998–4

I.R.B. 22:  the later of (i) the last day of
the last plan year beginning before Janu-
ary 1, 2001, or (ii) the last day of the first
plan year beginning on or after the 1999
legislative date.  The amendments to
which the TRA ’86 remedial amendment
period applies are those required to com-
ply with TRA ’86 and subsequent legisla-
tion through the Omnibus Budget Recon-
ciliation Act of 1993.

III.  EXTENSION OF RELIEF
RELATING TO APPLICATION
OF NONDISCRIMINATION
RULES FOR CERTAIN
GOVERNMENTAL PLANS

Under the relief provided by this no-
tice, governmental plans within the mean-
ing of § 414(d), other than those main-
tained by State or local governments or
political subdivisions, agencies or instru-
mentalities thereof, shall be treated as sat-
isfying the requirements of § 401(a)(4),
401(a)(26), 401(k)(3), and 401(m) until
the first plan year beginning on or after
January 1, 2001.  In accordance with this
relief, the regulations under §§ 401(a)(4),
401(a)(26), 401(m), 410(b) and 414(s),
and the regulations implementing 
§ 401(k)(3), apply to governmental plans
described in this part only for plan years
beginning on or after January 1, 2001.  

IV.  COMMENTS

Comments or suggestions regarding
this notice should be addressed to
CC:DOM:CORP:R (Notice 99–40),
Room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044.  Alternatively, taxpay-
ers may hand-deliver comments between
the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (Notice 99–40),
Courier’s desk, Internal Revenue Service,
1111 Constitution Ave., NW, Washington,
DC, or may submit comments electroni-
cally by using the following site: cyn-
thia.grigsby@m1.irscounsel.treas.gov

V.  EFFECT ON OTHER
DOCUMENTS

Notice 96–64 is modified. 

DRAFTING INFORMATION

The principal author of this notice is
Diane S. Bloom of the Employee Plans
Division.  For further information regard-
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