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Section 61.–Gross Income
Defined
26 CFR 1.61–21:  Taxation of fringe benefits.

Fringe benefits air craft valuation
formula . For purposes of section
1.61–21(g) of the Income Tax Regula-
tions, relating to the rule for valuing non-
commercial flights on employer-provided
aircraft, the Standard Industry Fare Level
(SIFL) cents-per-mile rates and terminal
charges in effect for the second half of
1998 are set forth.

Rev. Rul. 98–40
For purposes of the taxation of fringe

benefits under section 61 of the Internal
Revenue Code, section 1.61–21(g) of the
Income Tax Regulations provides a rule
for valuing noncommercial flights on
employer-provided aircraft. Section
1.61–21(g)(5) provides an aircraft valua-
tion formula to determine the value of
such flights. The value of a flight is de-
termined under the base aircraft valua-
tion formula (also known as the Standard
Industry Fare Level formula or SIFL) by
multiplying the SIFL cents-per-mile
rates applicable for the period during
which the flight was taken by the appro-
priate aircraft multiple provided in sec-
tion 1.61–21(g)(7) and then adding the
applicable terminal charge. The SIFL
cents-per-mile rates in the formula and
the terminal charge are calculated by the
Department of Transportation and are re-
viewed semi-annually.

The following chart sets forth the ter-
minal charges and SIFL mileage rates:

DRAFTING INFORMATION
The principal author of this revenue

ruling is Felicia Daniels Smith of the Of-

Section 461.—General Rule for
Taxable Year of Deduction
26 CFR 1.461–1:  General rule for taxable year of
deduction.
(Also section 451; 1.451–1.)

All events test; cooperative advertis-
ing. Under the all events test of section
461 of the Code, an accrual method man-
ufacturer’s liability for cooperative adver-
tising services of a retailer is incurred in
Year 1, the year the services are per-
formed, provided the manufacturer is able
to reasonably estimate the liability, even
though the retailer does not submit the re-
quired claim form until Year 2.

Rev. Rul. 98–39

ISSUE

Under the all events test of § 461 of the

Internal Revenue Code, is an accrual
method manufacturer’s liability to pay a
retailer for cooperative advertising ser-

vices incurred in Year 1 when those ser-
vices are provided by the retailer, or in
Year 2 when the retailer submits the re-
quired claim form for those services?

FACTS

X, an accrual method taxpayer using a
calendar year as its taxable year, manufac-
tures various consumer products, including
product M.  Retailers engaged in the busi-
ness of selling merchandise to consumers
purchase product M from X for resale.  In
August of Year 1, X made a written offer to
pay each of these retailers $1 for each case
of product M that the retailer purchased
from X during September, October, and
November of Year 1, provided that the re-
tailer advertised X’s product M during Oc-
tober or November of Year 1.  To qualify
for X’s payment, the advertising provided
by the retailer had to satisfy the require-
ments set forth in X’s offer regarding the
format and content of the advertising (in-
cluding the offering of a discount on prod-
uct M), and the time for performance of the
advertising.  X’s offer further required that,
to obtain payment, the retailer had to sub-
mit a claim form and proofs of perfor-
mance within 90 days after the date that
the advertising was performed, verifying
that the advertising was performed in ac-
cordance with the terms of X’s offer.

Y, a retailer that accepted X’s offer, or-
dered 1,000 cases of product M from X
during September, October, and Novem-
ber of Year 1, and advertised product M in
November of Year 1 in a manner that sat-
isfied the requirements of its agreement
with X.  To obtain payment for that adver-
tising, Y submitted its claim form and
proofs of performance to X in January of
Year 2.

X is able to make a reasonable estimate
of the amount that it is liable to pay Y for
the cooperative advertising services per-
formed by Y in Year 1.

LAW AND ANALYSIS

Section 451 provides rules for deter-
mining the taxable year of inclusion for
items of gross income.

Section 1.451–1(a) of the Income Tax
Regulations provides that under an ac-
crual method of accounting, income is in-
cludible in gross income when all the
events have occurred that fix the right to
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receive such income and the amount
thereof can be determined with reason-
able accuracy. 

Section 461(a) provides that the
amount of any deduction or credit is taken
for the taxable year that is the proper tax-
able year under the method of accounting
used in computing taxable income.

Section 461(h) and § 1.461–1(a)(2)(i)
provide that, under the accrual method of
accounting, a liability is incurred, and is
generally taken into account for federal
income tax purposes, in the taxable year
in which (1) all the events have occurred
that establish the fact of the liability, (2)
the amount of the liability can be deter-
mined with reasonable accuracy, and (3)
economic performance has occurred with
respect to the liability.

Section 461(h)(2)(A)(i) provides that,
if the liability of the taxpayer arises out of
the providing of services to the taxpayer
by another person, economic performance
occurs as that person provides the ser-
vices.

Generally, in a transaction where one
taxpayer is accruing a liability to pay
another taxpayer, the last event neces-
sary to establish the fact of liability
under the al l  events test of §
1.461–1(a)(2)(i) is the same event that
fixes the right to receive income under
the all events test of § 1.451–1(a).  See
Capital Investments of Hawaii, Inc. v.
Commissioner, T.C. Memo. 1982–80, n.
9 (the reasoning of cases analyzing §
451 is applicable to an analysis under §
461); Schneer v. Commissioner, 97 T.C.
643 at 650 (1991) (“the prerequisite of
performance of the services prior to any
liability on the part of the obligor is an
essential to satisfying the all-events test.
The right to receive income cannot be-
come fixed before the obligor has an
obligation to pay”); see alsoRev. Rul.
79–266, 1979–2 C.B. 203, and Rev. Rul.
79–410, 1979–2 C.B. 213. 

Where a taxpayer’s obligations are set
forth in a written agreement, the terms of
the agreement are relevant in determining
the events that fix the taxpayer’s obliga-
tion to pay.  See, e.g., Decision, Inc. v.
Commissioner, 47 T.C. 58 (1966), acq.,
1967–2 C.B. 2. 

In general, the event fixing the fact of
liability pursuant to an agreement for the
provision of services is performance of
the services.  See, e.g., National Bread

Wrapping Machine Co. v. Commissioner,
30 T.C. 550 (1958) (performance of ser-
vices pursuant to a contract was necessary
to establish the taxpayer’s liability);
Charles Schwab v. Commissioner, 107
T.C. 282 (1996) (execution of a trade pur-
suant to a customer order fixes the bro-
ker’s right to receive the commission in-
come).

Moreover, once the services are per-
formed, the establishment of the fact of li-
ability under the all events test is not de-
layed by an additional requirement in the
agreement that a claim or documentation
be submitted to obtain payment, if such
act is ministerial. See Dally v. Commis-
sioner, 227 F.2d 724 (9th Cir. 1955), cert.
denied,351 U.S. 908 (1956) (contractor’s
right to income was fixed in year it deliv-
ered houses, not in later year when a
properly certified invoice was submitted,
even though the contract specifically pro-
vided for payment upon the submission of
a properly certified invoice); Frank’s Cas-
ing Crew & Rental Tools, Inc. v. Commis-
sioner,T.C. Memo. 1996–413 (contrac-
tor ’s preparation and sending of the
invoices were ministerial acts that did not
postpone accrual of income otherwise
earned).  See also Continental Tie & Lum-
ber Co. v. United States,286 U.S. 290
(1932). 

However, in some cases, the require-
ment that a claim for payment be filed is a
condition precedent that delays satisfac-
tion of the all events test for § 461 pur-
poses.  In United States v. General Dy-
namics Corp., 481 U.S. 239 (1987), the
Court held that employees must file
claims with the employer to establish the
fact of the liability to reimburse employ-
ees for medical expenses under the all
events test.  The Court noted that some
covered employees fail to file claims with
their employer for various reasons, such
that an employee’s receipt of covered
medical services was not sufficient to fix
the employer’s liability.  Thus, the filing
of the claim was not a mere technicality.

In the cooperative advertising agree-
ment between X and Y, the performance
required under the agreement is the provi-
sion of advertising services.  Y’s submis-
sion of a claim form and proofs of perfor-
mance substantiating that it has
performed the advertising according to
X’s specifications is merely the mecha-
nism by which Y requests payment for ad-

vertising services already performed.
Thus, similar to Dally and Frank’s Cas-
ing, Y’ssubmission of the claim form and
proofs of performance is a ministerial act,
much like the submission of an invoice.
These facts distinguish the cooperative
advertising agreement between X and Y
from General Dynamics and demonstrate
that Y’s submission to X of the claim form
and proofs of performance is a mere tech-
nicality, not a condition precedent that is
necessary to establish X’s liability for 
§ 461 purposes.

The last event necessary to establish
the fact of X’s liability under the all events
test occurred when Y performed the coop-
erative advertising services in Year 1 in
accordance with the terms of the contract.
X can reasonably estimate the amount of
its Year 1 liability for the cooperative ad-
vertising services performed by Y.  Eco-
nomic performance with respect to X’s li-
ability occurred in Year 1 when Y
performed the cooperative advertising
services.  Accordingly, X may deduct on
its Year 1 federal income tax return its lia-
bility for Y’s cooperative advertising ser-
vices. 

HOLDING

Under the all events test of § 461, an
accrual method manufacturer’s liability to
pay a retailer for cooperative advertising
services is incurred in Year 1, the year in
which the services are performed, pro-
vided the manufacturer is able to reason-
ably estimate this liability, and even
though the retailer does not submit the re-
quired claim form until Year 2.

APPLICATION

Any change in a taxpayer’s method of
accounting to conform with this revenue
ruling is a change in method of accounting
to which the provisions of §§ 446 and 481
and the regulations thereunder apply.  A
taxpayer wanting to change its method of
accounting for its payments for coopera-
tive advertising services provided by a re-
tailer to conform with this revenue ruling
must follow the automatic change in ac-
counting method provisions of Rev. Proc.
97–37, 1997–33 I.R.B. 18, except that the
scope limitations in section 4.02, as well
as the application procedures in sections
6.03, 6.04, and 6.05, of Rev. Proc. 97–37
do not apply.  However, if the taxpayer is
under examination, before an appeals of-
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fice, or before a federal court with respect
to any income tax issue, the taxpayer must
provide a copy of the Form 3115, Applica-
tion for Change in Accounting Method, to
the examining agent(s), appeals officer, or
counsel for the government, as appropri-
ate, at the same time that it files the copy
of the Form 3115 with the national office.
The Form 3115 must contain the name(s)
and telephone number(s) of the examining
agent(s), appeals officer, or counsel for the
government, as appropriate.

EFFECT ON OTHER DOCUMENTS

Rev. Proc. 97–37 is modified and am-
plified to include this accounting method
change in the APPENDIX.

DRAFTING INFORMATION

The principal author of this revenue
ruling is John P. Moriarty of the Office of
Assistant Chief Counsel (Income Tax and
Accounting).  For further information re-
garding this revenue ruling, contact Mr.
Moriarty on (202) 622-4950 (not a toll-
free call).

Section 985–Functional
Currency
26 CFR 1.985–1: Functional currency.

T.D. 8776

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 1 

Conversion to the Euro
AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final and Temporary regula-
tions.

SUMMARY: This document contains
temporary Income Tax Regulations relat-
ing to U.S. taxpayers operating, investing
or otherwise conducting business in the
currencies of certain European countries
that are replacing their national currencies
with a single, multinational currency
called the euro.  These regulations pro-
vide rules relating to adjustments required
for qualified business units operating in
such currencies and rules relating to the
tax effect of holding such currencies or fi-
nancial instruments or contracts denomi-
nated in such currencies.  The text of

these temporary regulations also serves as
the text of proposed regulations published
in REG–110332–98, page 18.

DATES:  These regulations are effective
July 29, 1998.

FOR FURTHER INFORMATION CON-
TACT:  Howard Wiener of the Office of
Associate Chief Counsel (International),
(202) 622-3870, regarding the change in
functional currency rules and Thomas
Preston of the Office of Assistant Chief
Counsel (Financial Institutions and Prod-
ucts), (202) 622-3930, regarding section
1001 (not toll free calls).

SUPPLEMENTARY INFORMATION:

Background

On March 9, 1998, the IRS issued An-
nouncement 98–18 (1998–9 IRB 44) re-
questing comments relating to the tax is-
sues for U.S. taxpayers operating,
investing or otherwise conducting busi-
ness in a currency that is converting to the
euro.  Numerous comments were re-
ceived.  After consideration of these com-
ments, these regulations are adopted as a
temporary Treasury decision to provide
immediate guidance to taxpayers.

Explanation of Provisions

I. Background

The Treaty on European Union signed
February 7, 1992, (31 I.L.M. 247) (en-
tered into force November 1, 1993), sets
forth a plan to replace the national curren-
cies of participating members (legacy cur-
rencies) that meet certain economic crite-
ria with a single European currency
(euro).  Pursuant to directives of the Euro-
pean Council, the process of converting
the legacy currencies into the euro will
take place in three phases. 

On January 1, 1999, the currency of
participating member states of the Euro-
pean Union shall be the euro.  At that time,
the euro will be substituted for the cur-
rency of each state at a conversion rate es-
tablished pursuant to the Treaty on Euro-
pean Union.  Thereafter, the bills and
coins of each of the legacy currencies will
remain in circulation but will cease to
have independent value apart from the
euro.  On January 1, 2002, euro bills and
coins will be introduced into circulation.
From January 1, 1999, until June 30, 2002

(transition period), the legacy currencies
will remain in circulation as subunits of
the euro.  The transition period is referred
to as the “no prohibition, no compulsion”
period because during this time amounts
may generally be denominated in the
legacy currencies and/or the euro at the
option of individuals and businesses.  Fi-
nally, by July 1, 2002, the legacy curren-
cies will no longer be accepted as legal
tender.

On May 3, 1998, the European Union
announced the eleven countries that
would initially participate in the conver-
sion and the expected rates at which the
respective currencies would convert to the
euro.  The eleven countries are Austria,
Belgium, Finland, France, Germany, Ire-
land, Italy, Luxembourg, Netherlands,
Portugal, and Spain.  Four current mem-
bers of the European Union (Denmark,
Greece, Sweden, and the United King-
dom) will not participate in the initial
conversion to the euro.  These countries,
along with other countries that later join
the European Union, however, may con-
vert their currencies to the euro at some
future time. 

II. Temporary Regulations

1. In General

These temporary regulations provide
guidance regarding certain of the federal
income tax consequences arising from the
introduction of the euro.  Consistent with
comments received from taxpayers, the
regulations generally minimize the tax
consequences that arise by reason of the
euro conversion.  In a limited number of
circumstances, however, the Treasury and
IRS determined that considerations, such
as administrative feasibility, made a dif-
ferent result more appropriate. 

The regulations provide guidance with
respect to two issues:  (i) the circum-
stances under which the euro conversion
creates a realization event with respect to
instruments and contracts denominated in
a legacy currency, and (ii) the circum-
stances under which the euro conversion
constitutes a change in functional cur-
rency for a qualified business unit (QBU)
whose functional currency is a legacy cur-
rency, and certain consequences thereof. 

2. Realization

The temporary regulations provide that
the conversion of legacy currencies to the

August 17, 1998 6 1998–33  I.R.B.

IRB 1998-33  8/12/98 11:04 AM  Page 6


