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Request for Significant Service Center Advice:
Requests for Abatenent of Math Error Assessnents

This responds to your request for Significant Advice, dated
Novenber 12, 1997, in connection with questions posed by the
Austin Service Center.

Di scl osure St at enent

Unl ess specifically marked "Acknow edged Significant Advice,
May Be Di ssem nated" above, this nenorandumis not to be
circul ated or dissem nated except as provided in CCDM
(35)2(13)3:4(d) and (35)2(13)4:(1)(e). This docunment may contain
confidential information subject to the attorney-client and
del i berative process privileges. Therefore, this docunent shal
not be disclosed beyond the office or individual (s) who
originated the question discussed herein and are working the
matter with the requisite "need to know." In no event shall it
be di sclosed to taxpayers or their representatives.

| ssue

The Service Center wishes to clarify the manner in which a
t axpayer may request abatement of the assessnent of a
mathematical or clerical error, under § 6213(b)(2)(A) of the
Internal Revenue Code.

Concl usi ons

We agree that a request for abatement of a "math error"
assessment does not have to be in writing. Although, under the
statute, it must be "filed," this may be accomplished by an oral
statement over the telephone or through other electronic means,
so long as procedures are followed to ensure proper recording of
the request. If the matter is handled through telephone contact,
the Service cannot require a written abatement request.
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W al so agree that a taxpayer’s decision not to request
abatenment of a math error assessnent is a waiver of the
t axpayer’s procedural rights, including the statutory right to
contest the adjustnent in the Tax Court. Consistent with the
i ntent of Congress, both as to taxpayer rights in general and the
math error procedure in particular, a taxpayer need not demand or
insist that an adjustnment be abated, search for "magi c words"

(for exanple, "I request abatenent"), or provide reasons for the
di sagr eenent . Al'l that is required is a request, and a tinely
request nust be honored. |If there is doubt, it should be

resolved in favor of abatenent.

In order to (1) assure that a taxpayer nakes a know ng,
vol untary wai ver of the taxpayer’s rights; (2) avoid the need for
subj ective evaluations of the level of (or justification for) a
taxpayer’ s disagreenent; (3) elimnate the necessity for the use
of "magic words"; and (4) ensure uniformtreatnent of taxpayers
nati onwi de -- particularly when the adjustnent is being handl ed
over the tel ephone -- the Service should, as standard practice,
explain the taxpayer’s options and ask for the taxpayer’s
agreenent or disagreenent with the adjustnment. Thus, when asked,
"Do you wi sh to request abatenent?", the m ninmum a taxpayer nust
do to obtain abatenment is to say, "Yes."

Typi cal Fact Pattern

A taxpayer files a return. The Service determ nes that the
return contains a mathematical or clerical error, as defined in §
6213(g). The Service summarily assesses the resulting tax, as
permitted by § 6213(b)(1), and sends the taxpayer a notice
explaining that the return has been changed. Within the 60-day
period provided in § 6213(b)(2), the taxpayer responds. The
taxpayer cannot provide "substantiation” (for example, a correct
taxpayer identification number), or otherwise convince the
Service representative that the adjustment is incorrect; however,
the taxpayer does not agree with the adjustment.

Di scussi on
Backgr ound
Section 6213(b) provides that the restrictions on assessment

and collection in § 6213(a) do not apply to mathematical and
clerical errors, as defined in § 6213(g)(2). ! Instead, when a

! The Service’'s math error authority was recently expanded to cover

several situations involving the earned inconme credit (EIC) and nissing or
i ncorrect taxpayer identification nunbers (TINs). See 86213(g)(2)(F)- (J).
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"math error” is found, sumuary assessnment is allowed. Follow ng
the assessnent, the taxpayer is sent a notice concerning the math
error assessnment. As the notice explains, the taxpayer has 60
days to request abatenent of the assessnent.

The right to abatenent is statutory. Section 6213(b)(2)(A
provi des:

Not wi t hst andi ng section 6404(b) [which generally prohibits clains
for abatenment], a taxpayer may file with the Secretary within 60
days after [a math error notice is sent] a request for an

abat enent of any assessnent specified in such notice, and upon
recei pt of such request, the Secretary shall abate the
assessnment. Any reassessnent of the tax with respect to which an
abatenent is nade under this subparagraph shall be subject to the
deficiency procedures ...

Collection is stayed during the 60-day period. 8§ 6213(b)(2)(B).

Although an exception to the deficiency procedures for
mathematical errors was first introduced in 1926, there is no
notable legislative history until 1976, when two significant
changes were made. First, Congress, ratifying Service practice,
expanded the scope of the provision to include "clerical errors,"
listing the types of errors in some detail in § 6213(g). Second,
taxpayers were given abatement rights, in a new 8§ 6213(b)(2).

The balance involved was explained in the 1976 "Bluebook™:

Questions had been raised as to whether the Service had used
its mathematical errors sunmary assessnent powers in cases where
their use was not authorized by the statute. The Service
mai ntai ned that it properly used this procedure in categories of
cases where nost taxpayers did not dispute the Service’'s
concl usi ons, thereby substantially reducing adm nistrative and
ot her costs.

The Service had stated that the deficiency notice procedure
was significantly nore costly than the mathematical error
procedure, both in ternms of personnel and processing costs and in
terms of the cost to the Governnent of delays in collection of
taxes. On the other hand, Congress has concluded that the Service
shoul d not be able to proceed summarily where it may have erred in
its determ nation.

I n bal anci ng these consi derations, Congress decided (1) to
provi de greater protection for taxpayers who wi sh to contest
Internal Revenue Service summary assessnents in mathenmatical error
cases by restricting the Service’'s powers in such cases and (2) to
clarify the kinds of cases in which the Service could use this
restricted sunmary assessnment authority.

2 Prior to the 1976 amendnents, taxpayers had no right to request

abatenment or receive judicial review prior to paying the tax. Service
practice was to abate the assessnent whenever the taxpayer could explain that
there was, in fact, no error.
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General Explanation of the Tax Reform Act of 1976 ("General
Expl anation"), 94th Cong., 2d Sess., 372-74 (1976); 1976-3 (\Vol.
2) C.B. 1, 384-86. As the Senate Conmittee Report explained,

The amendnent provides that where the Internal Revenue Service
uses the summary assessnent procedure for nmathematical errors ..
the taxpayer nust be given an explanation of the asserted error

: , the taxpayer must be given a period of time during which he
or she may require the Service to abate its assessnent ... , and
the Service is not to proceed to collect on the assessnment unti
the taxpayer has agreed to the assessnent or has allowed his or
her tinme for objecting to expire ..

S. Rep. No. 938, 94th Cong., 2d Sess. 375 (1976); 1976-3 (Vol. 3)
C.B. 49, 413.

Oral Abat enent Requests

The statute and regul ati ons do not specify either a witten
format or a signature for abatenent requests. Contrast, for
example, 8§ 6501(c)(4), requiring a consent "in writing" to extend
the statute of limitations. Section 6213(b)(2) provides that the
taxpayer may “file" a request for abatement. However, items are
“filed" other than in writing. For example, many taxpayers may
use TeleFile to file their returns on Form 1040EZ, and the
references to signatures and writing in 8 6213(d) -- which
requires that a waiver of restrictions on assessment and
collection must be "a signed notice in writing filed  with the
Secretary" (emphasis added) -- would be superfluous if those
requirements were implied in the term "filed."

Our understanding is that math error abatement requests have
been, and continue to be, received largely through telephone
contacts. These telephone procedures are less expensive for the
Service to process and more convenient for the taxpayer than
written correspondence procedures. As discussed further below,
the ability of the taxpayer to request abatement freely and
without undue restriction is consistent with the intent of the
math error procedure. Thus, we are unaware of any technical or
policy reasons to require written rather than telephone requests
for abatement in cases of disagreement. In fact, it would be
unduly restrictive for the Service to do so, given that --
unlike, for example, a 8 6213(d) waiver, discussed above -- a
taxpayer's agreement with a math error adjustment does not have
to be in writing.

Nat ur e of Abat enent Request

As the legislative history quoted above indicates, the math
error summary assessment procedure is intended to benefit the
Service, "in categories of cases where most taxpayers [do] not
dispute the Service's conclusions, thereby substantially reducing
administrative and other costs." It is intended to resolve
readily apparent errors, those adjustments with which taxpayers
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rarely disagree. ® As opposed to other summary assessnent
procedures, such as the jeopardy procedure under § 6861, the math

error procedure is premised on taxpayer agreement. If an issue

Is one as to which the taxpayer and the Service disagree, it

should be handled through the deficiency procedures, which

provide procedural safeguards for the taxpayer.

The taxpayer's access to the deficiency procedures is
through request for abatement; any reassessment of the abated tax
must occur through the deficiency procedures. § 6213(b)(2)(A).
Thus, although it is not phrased as such in the statute, failure
to request abatement is a waiver of the taxpayer's administrative
and statutory rights, including the opportunity to take the
dispute to Appeals and the right to petition the Tax Court.

This was recognized in Publication 1, "Your Rights as a
Taxpayer," as revised in 1990:

If we tell you that you owe tax because of a math or
clerical error on your return, you have the right to ask us to
send you a formal notice (a "notice of deficiency") so that you
can dispute the tax ... . You do not have to pay the additional
tax at the sanme tinme that you ask us for the formal notice, if you
ask for it within 60 days of the tine we tell you of the error. °

Further, the Service has a duty to ensure, to the extent
possible, that the taxpayer makes an informed decision to waive
these rights.

® See, for exanple, the discussion, in the 1976 |egislative history, of
the "inconsistent entry" type of error in 8 6213(g)(2)(C): "This category is
intended to encompass those cases where it is apparent which of the
inconsistent entries on the returns is correct ... . [T]his summary assessment
procedure is not to be used where the Service is merely resolving an
uncertainty against the taxpayer.” General Explanation at 373;1976-3 (Vol. 2)
C.B. at 385.

* Assuming the assessment was paid, the taxpayer would still have
rights under the refund claim procedure.

®> Neither the current, shortened version of Publication 1, which cross-
references to other publications for more detailed descriptions of taxpayers'
rights, nor the referenced publications themselves Eee ___,e.q. ,Publications 5,
"Appeal rights and Preparation of Protests for Unagreed Cases"; 556,
"Examination of Returns, Appeal Rights, and Claims for Refund"; and 594,
"Understanding the Collection Process") describe the math error procedure.
However, the description in the earlier version of Publication 1 remains
accurate.
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Clearly, such a duty is consistent with the Service' s policy
obj ectives. ° However, we believe that it also has |egal
under pi nni ngs.

First, as a general matter, a waiver has been defined as a
voluntary and intentional relinquishment of a known right, claim
or privilege. For a waiver to be effective, it nust be clear
that the waiving party had full know edge of the right, benefit,
or advantage in question, and intended to waive it. See 28 Am
Jur. 2d Estoppel & \Waiver 88 154, 158 (1966); 31 C.J.S. Estoppel
§ 61, Waiver __ at 1056 (1955).

Second, a practice of informing taxpayers of their abatement
rights is consistent with the intent of Congress, as indicated in
related legislative provisions and proposals. For example,

8 6227 of the 1988 Taxpayer Bill of Rights ("TBOR 1") requires
the Service to send an explanation of a taxpayer's rights "to all
taxpayers the Secretary contacts with respect to the
determination or collection of any tax (other than by providing

tax forms)." See also H.R. 2676, Title 1ll, Taxpayer Bill of
Rights 3 ("TBOR 3"), 8 345(a) (notice of right to refuse or limit
extension of limitations period), 8 352 (revision of Publication

1 regarding taxpayer rights in interviews), 8 354 (inclusion of
explanation of appeals and collection process with 30-day

letter).

Third, as discussed above, such a practice is consistent
with the legislative history behind § 6213(b)(1) itself. The
1976 Senate Committee Report specified that "the Service is not
to proceed to collect on the assessment until the taxpayer has
agreed to the assessment or has allowed his or her time for
objecting to expire" (emphasis added).

Finally, a practice of informing taxpayers of their
abatement rights conforms with other situations in which
taxpayers face a decision to exercise or waive their rights under
the deficiency procedures. For example, at the close of
examinations, if taxpayers do not agree with the findings of the
examiner, examiners are required by regulation to inform the
taxpayers of their appeal rights. 8§ 601.105(b)(4), (c).
Taxpayers also receive a "30-day letter" informing them of their
appeal rights and alternatives. § 601.105(c), (d). Similarly,
if a notice of deficiency is issued, the notice explains the

® Conmi ssioner Rossotti recently stated, in a nmenorandumto al

enpl oyees dated January 26, 1998:

As I RS enpl oyees, we are obligated to ensure that taxpayers receive al
rights guaranteed to them by the Internal Revenue Code (IRC), including
the two Taxpayer Bills of R ghts (TBOR), and the additional interna
procedures and policies we have adopted for their protection. ... Any

i nstance where we fail to conply with the spirit or intent of the
provisions in TBOR is anong the nost serious breaches of our
responsibilities to protect taxpayers’ rights.
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taxpayer’s rights and options. And if, at any point in this
process, the taxpayer decides to agree and to waive further
procedural safeguards, pursuant to 8 6213(d), the waiver document

the taxpayer signs is phrased to ensure that a knowing and

voluntary waiver is being made.

Specific Application

First, if the Service sends a math error notice and the
taxpayer does not respond within 60 days, it is clear that -- as
in the case of a defaulted deficiency notice -- the Service is
authorized to proceed, in effect, as though the taxpayer agreed
with the adjustment (or chose to dispute it in the context of a
refund claim). Although Publication 1 is not normally sent with
a math error notice (consistent with Congress' admonition to
avoid repetitive mailings, see ___ 86227(c), TBOR 1) -- and, as
explained above, would not cover abatement rights in any event --
the taxpayer's rlghts have presumably been explained in the
notice itself. % In such cases, the Service is not obligated to
follow up in any way to ensure that the taxpayer actually intends
to waive his or her rights.

Once a taxpayer takes the initiative to respond to the math
error notice, however, we believe the balance of considerations
shifts. Of course, if the taxpayer is able to furnish the
necessary information or otherwise convince the Service
representative that the adjustment is incorrect (the Internal
Revenue Manual refers to this as a "substantiated protest"), the

" For exanple, the nost common agreement form Form 870, "Waiver of

Restrictions on Assessment and Col |l ection of Deficiency in Tax and Acceptance
of Overassessment,” contains the foll owi ng statenent, preceding the taxpayer
si gnature bl ock:

I consent to the imedi ate assessnent and collection of any
deficiencies (increase in tax and penal ti es) and accept any
overassessnment (decrease in tax and penal ties) shown above, plus any
interest provided by law. | understand that by signing this waiver,
will not be able to contest these years in the United States Tax Court,
unl ess additional deficiencies are determ ned for these years.

8 For exanple, after explaining the adjustnment, the pattern letters

created to inplement the Service’s new EIC/ TIN math error authority state:

If you disagree, you may appeal the changes described on this
notice within 60 days fromthe notice date. [The taxpayer is instructed
to tel ephone.] |If you are able to provide the necessary information, we
will correct your return. ... If you are not able to provide the
necessary information, you can, within 60 days fromthe date of this
notice, request abatenent (reduction) of the change. W wll do so and
refer your case for further review by an exami nation officer. Any
refund or credit you claimmy be held pending review If, after
review, we determ ne your tax should still be changed, you may have
addi tional appeal rights, which will be explained in a subsequent notice
[normal ly, Publication 1]. W wll continue to charge interest if you
do not pay any bal ance you owe by the date requested in this notice.
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assessnment will be abated. Simlarly, if the taxpayer clearly
agrees with the adjustnent, there is no need to abate.

However, if, after explanation, the taxpayer expresses
di sagreenment (an "unsubstantiated protest”) -- or if there is
doubt as to whether the taxpayer agrees or disagrees -- the
t axpayer’ s options and the consequences of those options should
be expl ained clearly, and the taxpayer should be asked whet her he
or she wi shes to request abatenent.

This procedure -- essentially the equivalent, for a
t el ephone contact, of asking a taxpayer to sign a witten waiver
-- hel ps assure that the taxpayer is making a know ng, voluntary
wai ver of his or her rights, as contenplated by the statute,
regardl ess of the taxpayer’s |level of education or know edge of
the tax law. It also reduces the need for subjective eval uations

of the level of a particular taxpayer’s disagreenent -- whether
the taxpayer is "protesting," "insisting," "demanding," etc. --
and gives effect to the statute, which nerely requires a

"request." Such a practice also elimnates requiring taxpayers

to know or use "magi c words" or phrases in order to obtain
abatenment. And, inasnmuch as this procedure acconplishes these
ends, it helps ensure uniformtreatnment of taxpayers nationw de.

Wth respect to the explanation and query that should be
provi ded taxpayers in these situations, it may not be necessary
to prescribe specific |language. Wile an explanation such as the
one provided in the pattern letter quoted in footnote 7 above
woul d be adequate, there should be flexibility to adapt to the
specific situation.

General ly, the Service representative should be confident
that the taxpayer understands his or her options, and has been
given a clear opportunity to nmake an inforned decision. 1In a
given situation, tine permtting, it my be useful to refer the
taxpayer to Publication 1 or related publications. Wile the
t axpayer needs to know that an unagreed case will be referred for
revi ew by Exami nation, the Service representative shoul d not
appear to be threatening an audit. The Service representative
may and shoul d state that, given the nature of the adjustnent, it
is unlikely that it will ultimately be changed. However, if the

taxpayer still does not agree, it is not necessary for the

t axpayer to offer a satisfactory justification. |In fact, no
reason for an abatenent request need be given at all. This is
because the right to abatement is absolute: Under § 6213(b)(2),

abatement shall occur upon request, and a timely abatement

request must be honored. Finally, doubt should be resolved in
favor of abating the assessment and resolving the matter through
normal deficiency procedures.
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Ref und Si tuati ons

The concl usi ons above apply equally whether the math error
adjustnent (1) results in a balance due; (2) reduces a refund of
estimated tax or w thholding;, or (3) reduces paynent of a
"refundabl e" credit, such as the earned incone credit.

In the latter two situations (which nay be especially common
in cases involving the EIC and missing or incorrect TIN s, under
8 6213(g)(2)(F)-(J)), the Service is not required to make the
refund at the time it abates the math error adjustment, pending
further review.

However, even when no refund is made, a taxpayer claiming a
refund or credit who requests abatement of a math error
adjustment is still entitled to the deficiency procedures,
including appeal to the Tax Court. This is because prepayment
credits, such as estimated tax payments and wage withholding, are
not taken into account in determining a "deficiency.” See
8§ 6211(b)(1). Thus, abatement of the math error assessment will
result in a deficiency -- that is, an excess of the correct tax,
as proposed by the Service, over the tax as reported by the
taxpayer. Similarly, Congress specifically amended the Code in
1988 to make EIC adjustments subject to deficiency procedures,
even to the extent the credit is "refundable" to the taxpayer and
regardless of whether it has been paid (prior to 1988, the EIC
could be assessed summarily, without abatement rlghts) See
§ 6211(b)(4), former § 6201(a)(4).

If you have comments or further questions, please contact
Catherine Prohofsky at (202) 622-4930.

Assistant Chief Counsel
(Income Tax & Accounting)

by: /sl
Michael D. Finley
Chief, Branch 3

® The conclusions in this menorandum do not apply to overstatenents of

estimated tax and w thhol ding credits, which are subject to sumary assessnent
as math errors with no right to abate. § 6201(a)(3).



