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subject:

Significant Service Center Advice - Wrker Cassification of
Of-Duty Law Enforcenment O ficers

This is in response to your nenorandum dated Novenber 24,
1997, in which you requested significant advice on behalf of the
Menmphi s Service Center. You requested significant advice
regardi ng the worker classification of off-duty police officers.
This advice is "significant advice" because it wll guide
adm ni strative procedures in a significant nunber of cases and is
material to the tax adm nistration function of all the Service
Cent ers.

Di scl osure St at enent

Unl ess specifically marked "Acknow edged Significant Advice,
May Be Di ssem nated" above, this nenorandumis not to be
circul ated or dissem nated except as provided in CCDM
(35)2(13)3:(4)(d) and (35)2(13)4:(1)(e). This docunent may
contain confidential information subject to the attorney-client
and del i berative process privileges. Therefore, this docunent
shall not be disclosed beyond the office or individual (s) who
originated the question discussed herein and are working the

matter with the requisite "need to know." In no event shall it
be di sclosed to taxpayers or their representatives.
| SSUE

Whet her police officers perform ng police-type services
whil e of f-duty should be presunmed to be enpl oyees for federal
enploynEnE tax purposes with respect to the incone earned while
of f - duty.

CONCLUSI ON

Thi s menorandum col | ectively refers to the follow ng as
enpl oyment taxes: (1) The taxes inposed on enpl oyees and
enpl oyers by the Federal I|nsurance Contributions Act, sections
3101 and 3111 of the Internal Revenue Code; (2) The tax inposed
on enpl oyers by the Federal Unenploynent Tax Act, section 3301 of
t he Code; and (3) The requirenent for collection of incone tax at
source on wages, section 3402 of the Code.
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Whet her an off-duty police officer is an enpl oyee or
I ndependent contractor nust be determ ned based upon the facts
and circunstances. There is no basis in |aw for presunptively
treating off-duty | aw enforcenent officers in the State of
Loui si ana as enpl oyees with respect to the incone earned while
of f-duty. Accordingly, the Menphis Service Center should not
extend its treatnment of Louisiana | aw enforcenment officers to | aw
enforcenent officers in other states. Indeed, it should stop
treating Louisiana | aw enforcenment officers as per se enpl oyees
Wi th respect to incone earned while off-duty.

FACTS

The Menphis Service Center (the "Service Center") presunes
Loui si ana | aw enforcenment officers working off-duty assignnments
in the State of Louisiana to be enployees. In circunstances
where an officer receives a Form 1099 and reports the of f-duty
i ncome on Schedule C, the Service Center, through its
Correspondence Exami nation Section, proposes an adjustnent to
assess the enpl oyee share of FICA and a correspondi ng adj ust nent
to reduce self-enploynent tax. |n addition, the expenses
incurred in connection with earning the incone are treated as
enpl oyee busi ness expenses (deductible on Schedule A) and not
Schedul e C expenses.

The Service Center treats |aw enforcenent officers working
outside the State of Louisiana in a nmanner consistent with the
particular information return issued to them that is, with
respect to off-duty activities, an officer is treated as an
I ndependent contractor if he received a Form 1099, and, |ikew se,
an officer is treated as an enployee if he received a Form W2,
The Service Center has requested advice on whether it should
extend its treatnment of Louisiana | aw enforcenment officers to | aw
enforcenent officers in other states. |In other words, it is
asking if it should presune that all incone earned by off-duty
police officers while performng police-type services i s wages.

DI SCUSSI ON

Section 3121(d)(2) of the Internal Revenue Code provides
that the term "enpl oyee" neans any individual who, under the
usual common | aw rul es applicable in determ ning the enpl oyer-
enpl oyee rel ati onshi p, has the status of an enpl oyee.

The question of whether an individual is an enpl oyee under
the common | aw rul es or an independent contractor is one of fact
to be determ ned upon consideration of the facts and the
application of the law and regulations in a particul ar case.

Gui des for determ ning the existence of that status are found in
three substantially simlar sections of the Enpl oynent Tax
Regul ati ons; namely, sections 31.3121(d)-1, 31.3306(i)-1 and
31.3401(c)-1 relating to the Federal Insurance Contributions Act
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(FICA), the Federal Unenploynent Tax Act (FUTA), and federal
i ncome tax w thhol ding, respectively.

Section 31.3121(d)-1(c)(2) of the regul ations provides that,
generally, the relationship of enployer and enpl oyee exi sts when
the person for whomthe services are perforned has the right to
control and direct the individual who perforns the services not
only as to the result to be acconplished by the work, but also as
to the details and neans by which that result is acconplished.
That is, an enployee is subject to the will and control of the
enpl oyer not only as to what shall be done but as to how it shal
be done. In this connection, it is not necessary that the
enpl oyer actually direct or control the manner in which the
services are perforned; it is sufficient if he or she has the
right to do so.

I n determ ning whether an individual is an enpl oyee under
the common law rules, twenty factors have been identified as
i ndi cating whether sufficient control is present to establish an
enpl oyer - enpl oyee rel ati onship. The twenty factors have been
devel oped based upon an exam nation of cases and rulings
consi deri ng whether an individual is an enployee. The degree of
i mportance of each factor varies dependi ng upon the occupation
and the factual context in which the services are perforned. See
Rev. Rul. 87-41, 1987-1 C B. 296.

Because of the difficulty in applying the twenty-factor test
and because busi ness trends have changed over the years, the
Service has recently begun using a new approach with respect to
wor ker classification. Rather than listing itens of evidence
under the twenty factors, the approach nowis to group the itens
of evidence into the follow ng three nain categories: behavioral
control, financial control, and the relationship of the parties.
See the training materials on enpl oyee versus i ndependent
contractor status, "Independent Contractor or Enpl oyee?" Training
3320- 102 (Rev. 10-96) TPDS 84238l .

In Kaiser v. Conm ssioner, T.C Menp. 1996-526, the court
addressed whet her income earned by a police officer while off-
duty was inconme from self-enploynent within the neaning of
section 1402 of the Code. The petitioner asserted that the
i ncome earned while off-duty was wages and therefore not subject
to self-enploynment tax. The petitioner, while off-duty, provided
security, traffic control, and other police-type services for
private conpanies. The police departnment (the "Departnment")
whi ch enpl oyed the petitioner had certain policies and procedures
in place with respect to the off-duty activities of its officers.
These included requiring the officers to abide by a code of
conduct at all tinmes and al so nandated that any outside
enpl oynent be approved in advance by the Departnent.
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The petitioner argued that under comon-|aw principles, the
| evel of control exerted by the Departnent over the services he
provi ded to the conpani es rendered himan enpl oyee of the
Departnment with respect to such services. 1In rejecting the
petitioner’s argunment, the court reasoned that the control vested
In the Departnent with respect to off-duty enpl oynent rel ates
solely to the on-duty enpl oyer-enpl oyee relationship. In
addition, it found the broad control over off-duty activities to
be qualitatively different fromthe direct, operational contro
found in a comon-| aw enpl oyer - enpl oyee rel ati onship. Therefore,
the court concluded that the Departnent was not the petitioner’s
enpl oyer with respect to the income earned while of f-duty. 2

Revenue Ruling 56-154, 1956-1 C. B. 477, involved a regular
menber of a police department who, while off-duty, was engaged
and paid by a nerchant to regulate |lines of custoners outside the
merchant’ s busi ness establishnent so that entrances of nearby
busi ness establishnents woul d not be bl ocked. The police officer
had taken an oath to uphold the | aws twenty-four hours per day
and be subject to call at all tinmes. The nerchant designated the
time the police officer was to be on duty, instructed himas to
what was to be done, determ ned and paid his wages, and had the
authority to termnate his services at any tinme. The Service
concl uded that the nerchant had the right to direct and contro
the police officer and was therefore the enpl oyer for federal
enpl oynent tax purposes.

Revenue Ruling 74-162, 1974-1 C.B. 297, involved of f-duty
police officers who volunteered for assignnents to direct traffic
at a bank auto-drive-in facility. The bank and the police
department (the "Departnent”) had an arrangenent under which two
of f-duty policenen reported to the bank each day. The
assi gnnents were made and schedul ed by nmenbers of the Departnent.
The bank had no voice in selecting the policenen assigned to the
work and did not negotiate with the individual policenen or give
theminstructions as to the manner of perform ng the services.
Wil e perform ng the services, the policenen were subject to al
of the departnmental rules of a police officer on regular duty and
were subject to recall by their supervisors at any tine. The
bank paid the city and the city in turn paid the officers for
their off-duty services. Based upon these facts, the Service
concluded that the officers were under the direction and control
of the Department and were therefore enployees of the city.

Revenue Ruling 70-530, 1970-2 C B. 220, involved an
I ndi vi dual who perforned patrol services for nmerchants. The
i ndi vidual entered into a separate agreenent with each merchant

°The court did not address whether the recipients of the
of f-duty services were comon-| aw enpl oyers.
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who engaged his services, specifying the services to be rendered
and the remuneration to be paid. The nerchants did not act as a
group in supervising the individual and each agreed that they
woul d not require duties of the individual that could not be
carried out in conjunction with his duties to the other
merchants. No instructions were given as to the nmanner in which
the services were to be performed. Based upon these facts, the
Service held that the individual was not an enpl oyee of the
merchants for enpl oynent tax purposes.

The authorities discussed above illustrate that the
determ nation of whether off-duty police officers are enpl oyees
or independent contractors depends upon the facts and
circunstances in each case. It is not appropriate to make
presunpti ons about the enploynent tax status of a particul ar
class of workers. As the authorities reveal, it is possible for
an off-duty officer to be an enpl oyee of a police departnent for
which he is enployed on a full-tine basis or an enpl oyee of the
reci pient of the off-duty services, or an officer nmay be properly
classified as an independent contractor. Therefore, it is
i nappropriate to routinely accept or chall enge the worker
classification inplicit in the docunent (Form 1099 or W2)
received by off-duty police officers in Louisiana or el sewhere.

The attorney assigned to this matter is John Richards. M.
Ri chards can be reached at (202) 622-6040.

MARY E. OPPENHEI MER
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