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As we discussed in our neeting of October 8, 1997, you have
subm tted questions to us regarding the TRA ' 97 anmendnent to
section 6621(c) of the Internal Revenue Code. That section
provides for an increased rate of interest in the case of |arge
cor porate underpaynents ("hot interest"). Below, we restate
your questions and your seven case illustrations, which were
I ncl uded in your menorandumto us dated Novenber 17, 1997, and
provi de answers to each.

QUESTI ONS

Question 1: Wen conputing the additional two percent
corporate debit interest ("hot interest") after Decenber 31,
1997, for any tax period, does the anendnent supersede pre-
exi sting statutory requirenents, or are pre-existing statutory
requi renments retained and suppl enented? Qutline the statutory
requi rements which apply through Decenber 31, 1997, and those
whi ch apply January 1, 1998, and | ater.

Answer: Pre-existing statutory requirenents are retained and
suppl emented. The anmendnment only changes the application of hot
interest to periods beginning after Decenber 31, 1997. Hot
i nterest which may have accrued up to Decenber 31, 1997 may stop
on that date if, under the new provision, no applicable date for
starting hot interest has been triggered.

As you requested, the following is a brief outline of the
statutory requirenents that apply through Decenber 31, 1997 and
the statutory requirenents that apply after that date. Under
section 6621(c), |arge corporate underpaynents of tax are subject
to an interest rate two percent above the nornmal under paynent
rate set forth in section 6621(a)(2). The term"l|large corporate
under paynent” neans any underpaynent of a tax by a C corporation
for any taxable period if the underpaynent exceeds $100, 000.
Section 301.6621-3(b)(2)(ii) of the Regul ations on Procedure and
Adm ni stration provides that for purposes of neeting this



$100, 000 t hreshol d under paynent, only underpaynments of tax are
considered (not interest, penalties, additional anounts or
additions to tax). The underpaynment is the excess of tax due
over the anmount paid by the |last date prescribed for paynent.
Once the threshold is met, the hot interest rate applies to the
entire underpaynent, including tax, interest, penalties, etc.
Section 301.6621-3(b)(2)(i) of the regulations.

Hot interest begins to run on a | arge corporate underpaynent
after the "applicable date.” Under the |aw covering the period
before January 1, 1998, the applicable date is the 30th day after
the date on which the first letter of proposed deficiency (30-day
letter), notice of deficiency, or notice/letter of assessment or
proposed assessnent is sent to the taxpayer. The anount shown in
the letter or notice is not relevant. The letter or notice is
di sregarded for purposes of setting an applicable date if the
t axpayer pays the anount shown in the letter or notice within 30
days fromthe date it is sent.

As stated, for the period before January 1, 1998, the
appl i cabl e date may be 30 days after the date of any
notice/letter, regardl ess of the anount shown in that letter.
Thus, a small notice, for a deficiency or assessnment of under
$100, 000, or even a notice for a small math error, nmay trigger an
applicable date. |If a large corporate underpaynent is |ater
determned to exist, hot interest wwll start running fromthe
appl i cabl e date.

Under the new section 6621(c) in TRA '97, for the period
begi nning after Decenber 31, 1997, the applicable date will now
be the 30th day after the first letter or notice for a deficiency
or assessnment of an anount over $100,000 (not including interest,
penalties or additions to tax). Small notices, setting forth
amounts not greater than $100, 000, are disregarded and can no
| onger trigger an applicable date.

Question 2: Does the reference "for purposes of determ ning
interest for periods after Decenber 31, 1997", refer to taxable
periods having a return due date after Decenmber 31, 1997, or to
under paynment periods occurring after Decenber 31, 1997, during
whi ch hot interest applies?

Answer: The reference "for purposes of determ ning interest
for periods after Decenber 31, 1997" refers to under paynent
periods occurring after Decenber 31, 1997, not to taxable periods
having a return due date after Decenber 31, 1997. Thus, the
anmendnent is effective for the accrual of interest after Decenber
31, 1997.



Question 3: |If an applicable date for conmputing hot interest
was set prior to January 1, 1998, should it be voi ded based on
t he anendnent ?

Answer: No, the applicable date is never voided. However, the
period of hot interest nmay have to be nodified. |If the letter or
notice triggering hot interest stated a deficiency or assessnent
in an anmount not exceedi ng $100, 000, hot interest on a | arge
cor porate underpaynment starts on the applicable date and stops on
12/31/97. It would begin again 30 days after a letter or notice
is issued stating a deficiency or assessnent in an anount
exceedi ng $100, 000.

Question 4. Based on the anendnent, if the taxpayer receives
nunmerous notices/letters regarding multiple underpaynents which
i ndi vidually do not exceed $100, 000, but the total underpaynent
exceeds the $100, 000 threshold, is the taxpayer subject to hot
interest in each period (See Cases 1 and 2 attached)?

Answer: It depends. There nust be a notice or letter setting
forth an under paynent of over $100,000. It is our understanding
that notices of assessnent state a cumul ative unpaid bal ance, so
that a taxpayer who does not pay in response to small notices
w Il eventually receive a notice for an anpbunt exceedi ng
$100, 000. Therefore, if the taxpayer’s total underpaynent is
over $100, 000, but the taxpayer never receives a noticel/letter
stating an underpaynent of over $100, 000 (because, for exanple,
the taxpayer paid part of the underpaynent), the taxpayer woul d
not be subject to hot interest.

Question 5: On what date would the hot interest rate begin to
be conputed if the taxpayer had an applicable date set prior to
January 1, 1998, and a notice/letter is issued on January 12,
1998, for an ampbunt exceedi ng $100, 000, and full paynment is not
received within 30 days? Wuld hot interest be charged fromthe
applicable date set prior to January 1, 1998? On what anounts
woul d hot interest be charged (See Case 3 attached)?

Answer: In Case 3, hot interest on the $10,000 woul d begin on
the applicable date - 30 days after the date of the first notice
or letter (this appears to be sonetine between 3/15/94 and
6/9/94). Hot interest ends when the anmount is paid (7/10/94).
An applicabl e date has been set which applies to other
under paynents as well. Hot interest applies to the $70, 000 tax
assessed on 11/15/95, fromthe applicable date until the date it
is paid. Hot interest also runs on the $101, 000 assessed on
11/10/97, fromthe applicable date until the date paid. Hot
interest also applies to any interest, penalties or additions to
tax. Since there was a letter issued for an anpbunt exceedi ng



$100, 000 on 3/14/97, the TRA amendnment does not affect the
runni ng of hot interest in this case.

However, in your question, you also ask how hot interest would
apply if a notice/letter for an anount over $100, 000 were issued
on January 12, 1998. Hot interest is already running on al
anounts due in Case 3, and will continue to apply to all anounts
assessed. However, if there had been no notice/letter issued
before 12/ 31/97 for an anount exceedi ng $100, 000, hot interest
based on the original applicable date woul d cease to accrue as of
12/31/97. It would begin to accrue again on February 11, 1998,
30 days after the notice/letter issued on January 12, 1998 for
over $100, 000.

Question 6: If an applicable date for hot interest is set
after January 1, 1998, on what date can it be voi ded?

a. On the date that paynment reduces the underpaynent
bal ance to $100, 000 or | ess.

b. On the date the underpaynent balance is fully paid.

c. Never

Answer: The answer is "c". The applicable date is never
voi ded once it is determ ned. Even if the underpaynent is paid,
the applicable date remains, and any | arge corporate underpaynent
for that year will accrue hot interest fromthe applicabl e date.

Al though the applicable date is never voided, the letter or
noti ce which set the applicable date may be dlsregarded The
regul ations state that if the statutory notice is rescinded, if
the assessnent is abated, or if the 30-day |etter was i ssued to
t he wrong taxpayer or for the wrong year, such letter or notice
Is disregarded in determning the applicable date. See section
301. 6621-3(c)(6) of the regulations. |If the letter or notice
whi ch set the applicable date is disregarded, then hot interest
does not accrue until 30 days after a letter or notice setting
forth an underpaynent of over $100, 000 is issued.

Question 7: In the legislative text, what is nmeant by
"additions to tax"?

Answer: The term"additions to tax" refers to the penalties
I nposed under sections 6651 through 6663 of the Code (Subtitle F,
Chapter 68A of the Code).



Question 8: \When deciding howto treat cases in which hot
I nterest accrues before 1998 and after 1998, which of the
follow ng rules apply?

a. The only tax nodules to which the new rules apply are
when the return due dates are after Decenber 31, 1997,
or

b. the only interest periods/tax nodules to which the new
rul es woul d apply are periods that begin with an
"applicable date" on or after January 1, 1998, or

c. the old provision would apply to all tax nodules with a
return due date prior to January 1, 1998.

Answer: None of these alternatives apply, as they are contrary
to the effective date stated in the legislation ("determ ning
interest for periods after Decenber 31, 1997"). See answer 2
above.

Question 9: Are subsequent notices for amounts that are |ess
t han $100, 000 i ncluded in or excluded fromthe tax underpaynent
that nakes up the "threshold anmount"?

Answer: Section 6621(c) of the Code provides for hot interest
in the case of a "large corporate underpaynent”, defined as an
under paynent for a taxable period which exceeds $100, 000. The
regul ations further define the term"large corporate
under paynent” as any underpaynent of a tax if the anpunt of the
"threshol d underpaynent” of the tax for the tax period exceeds
$100, 000. See section 301.6621-3(b) of the regulations. The
term "threshol d underpaynent” of tax is defined in the regul ation
as the excess of a tax inposed by the Code (exclusive of
I nterest, penalties, additional anmpunts, and additions to tax)
for the tax period over the amount of such tax paid on or before
the | ast date prescribed for paynment. Section 301.6621-3(b)(ii).

Therefore, the threshold underpaynent is the anount of tax
unpai d as of the |ast date prescribed for paynent (typically, the
due date of the return). This anopunt, which does not include
interest or penalties, nust exceed $100,000 for hot interest to
apply. Once there is a threshold underpaynent exceedi ng
$100, 000, hot interest applies to the full underpaynent for the
pertinent tax period -- tax, interest and penalties. The
exi stence of a threshold underpaynent is determ ned only when an
assessnent is made. Thus, the anobunt of a deficiency or
assessnment set forth in a notice or |letter does not determ ne
whet her there is a |large corporate underpaynent. See
section 301.6621-3(b)(2)(iii) of the regulations.



Letters and notices are relevant only with respect to the
period over which hot interest nay apply; i.e., letters and
notices set the applicable date. The only significance to the
amount shown in a letter or notice is that under the new
anmendnent, the applicable date is 30 days after the first letter
or notice stating an amount in excess of $100,000. Letters and
notices are not relevant for determ ning whether there is a |arge
corporate underpaynent. Therefore, regardl ess of the anpbunts set
forth in individual letters and notices, if there is a threshold
under paynent, hot interest applies to all anmounts due after the
appl i cabl e date.

Question 10: 1s the "applicable date" the notice/letter date
plus 30 days or is it the notice/letter date?

Answer: The applicable date is the 30th day after the date of
t he $100, 000 notice/letter. See section 6621(c)(2)(A).

Question 11: How much of the anmbunt shown as due in a notice
or letter is a taxpayer required to pay to avoid setting an
"applicabl e date"?

Answer: The taxpayer nust pay the full anpbunt stated in the
notice or letter to avoid setting an applicable date. Section
6621(c)(2)(B)(ii) of the Code; section 301.6621-3(c)(5)(i) of the
regul ati ons.

CASES
CASE 1: Tax Period 9012

TC 150 210,000 3/15/91 Tax liability

610 200,000 3/15/91 Paynment with the return
The $10, 000 unpai d bal ance is NOT
paid within 30 days of the notice
on 6/1/91

8/ 8/ 91 $10, 000 bal ance fully paid (plus

i nterest & penalties)

290 95, 000 11/10/91 Tax assessnent paid within 30 days

300 11,000 4/ 15/92  Assessnent made, 30 day letter
i ssued 3-1-92 for $11, 000 NOT paid
w thin 30 days
2/ 14/98 Bal ance fully paid

The applicable date was 30 days after the date of the $10, 000
noti ce. Based on the new | egislation, would that applicable date
be voi ded since none of the notices/letters exceeded $100, 000?



Answer: The applicable date woul d not be voi ded (see answer 6
above). Hot interest runs on the $10,000, the $95, 000, and the
$11,000 (and any interest and penalties as well) from 7/1/91.

Hot interest stops accruing as to the $10,000 and $95, 000 on the
dates those anobunts are paid; however, it continues with respect
to the $11, 000 assessnent until 12/31/97. Since there is no

|l etter or notice in an anount over $100, 000, pursuant to the new
amendnent there is no hot interest in this case after 12/31/97.

CASE 2: Tax Period 9712
TC 150 1,210, 000 3/15/98 Tax liability

290 20, 000 5/ 15/ 98 Noti ce issued for unpaid anount and
paid within 30 days

290 50,000 10/5/98  Assessnent 1120X not paid within 30
days

300 43,000 12/7/98 Partial assessnment made, paynent
recei ved 12/ 30/ 98

300 11,000 1/20/99 Audit assessnent paid within 30
days

What is the applicable date for beginning to conpute hot
interest? On what anount is the hot interest charged?

Answer: There is no applicable date in this case, as there is
no letter/notice for an amobunt over $100, 000.

CASE 3: Tax Period 9312

TC 150 210,000 3/15/94 Tax Liability

610 200,000 3/15/94 Paynment with the return
The $10, 000 unpai d bal ance is NOT
paid within 30 days of the notice.
Payment nade 7/10/94.

290 70, 000 11/ 15/ 95 Tax assessnent paid within 30 days

300 101,000 11/10/97 Assessnment made and under paynent
remai ns unpaid as of 3/15/98.

3/ 14/ 97 30 day letter issued for 101, 000

and NOT paid within 30 days

The threshol d under paynent is $181, 000. On what date and what
anount woul d hot interest begin to be conputed?

Answer : See answer 5 above.



CASE 4: Tax Period 8912

TC 150 210,000 3/15/90 Tax liability
290 95, 000 12/ 10/ 90 Tax assessnment notice issued NOT
paid within 30 days
3/14/91 Bal ance fully paid
1/31/98 30 day letter issued for 111, 000
and is Not paid within 30 days.
300 111, 000 3/31/98 Audit assessnent is nade and
paynent received

What is the applicable date for beginning to conpute hot
interest? On what anmount is the hot interest charged?

Answer: The applicable date is 1/9/91, 30 days after the
12/ 10/ 90 notice. Hot interest runs on any bal ance due fromt hat
date. Hot interest on the $95,000 runs until that anpbunt is paid
on 3/14/91, although if the interest is not fully paid at that
time it will continue to conpound at the additional 2% rate. Hot
interest also runs on the $111,000 fromthe applicable date. The
hot interest stops on 12/31/97, as there is no letter/notice for
an amount over $100,000 prior to that date. Regular interest
runs from1/1/98. Hot interest begins again on 3/2/98 (30 days
after the 1/31/98 30-day letter). Interest stops on 3/31/98 when
t he assessed anpbunt of $111,000 is paid, assuming all interest
due is also paid at that tine. |If there is still a balance due,
hot interest continues to run until all anmpunts due are paid in
full.

CASE 5: Tax Period 8912

TC 150 210,000 3/15/90 Tax Liability
290 95,000 12/10/90 Tax Assessnent notice issued and
NOT paid within 30 days
3/14/91  $80,000 paid, $15,000 renains
unpai d.
1/31/98 90 day letter sent for $111, 000 and
is not paid within 30 days.
300 111,000 5/31/98 Audit assessnent made and is NOT
paid within 30 days
Under paynent of $111, 000 and
$15, 000 remai ns unpaid as of
5/ 31/ 98

What is the applicable date for beginning to conpute hot
interest? On what anount is hot interest charged?



Answer: As in Case 4, the applicable date is 1/9/91. Al
anounts due carry hot interest fromthat date. |In this case hot
i nterest on the $80, 000 stops when paid on 3/14/91, but the
$15, 000 not yet paid, plus any accrued and unpai d interest due,
continues to accrue hot interest until 12/31/97. Likew se, the
$111,000 | ater assessed accrues hot interest from1/9/91 until
12/31/97. Hot interest stops on 12/31/97, regular interest
accrues, and hot interest resunes on 3/2/98 on the bal ance due
until all anmounts, including interest, are paid in full.

CASE 6: Tax Period 9712

TC 150 210,000 3/15/98 Tax Liability
110,000 5/15/98 Math error - $60,000 paid within 30
days of 5/15/98 notice and the
$50, 000 bal ance is NOT paid within
30 days of notice date
9/30/98 30 day letter issued for $21, 000
and is NOT paid within 30 days
300 21,000 11/7/98 Audit assessnent is nade and
paynent is received

What is the applicable date for beginning to conpute hot
interest? On what anmount is hot interest charged?

Answer: Assuning the entire assessnent of $110,000 is the
subj ect of one notice, the applicable date is 6/14/98, 30 days
after that notice. Since only part of the anobunt stated in the
notice is paid within 30 days, the notice is not disregarded.
Hot interest applies to any anounts due for that tax period
($50, 000 and $21, 000 and any interest thereon) after 6/14/98.

CASE 7: Tax Period 9612
TC 150 1,210, 000 3/15/97 Tax Liability

290 120, 000 5/ 15/ 97 Assessnent, notice issued for
unpai d anount and paid within 30

days

290 50,000 10/5/97  Assessnent 1120X not paid within 30
days

300 21,000 12/7/97 Audit assessnent determned and is

NOT paid within 30 days
300 111,000 1/20/98 Audit assessnent paid within 30
days
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What is the threshol d underpaynment? What is the applicable date
for beginning to conmpute hot interest? On what anount is hot
i nterest charged?

Answer: The threshold underpaynent (tax unpaid as of the date
of the return) is $302,000 unl ess sone of the assessnents are
duplicative. There is, therefore, a |large corporate
under paynent. The applicable date for hot interest is 11/4/97,
30 days fromthe first notice of assessnent which is not paid
within 30 days. (W understand that in this exanple, the
taxpayer filed a Form 1120X showi ng tax due of $50, 000, did not
pay that anmount, and received a notice of assessnment on 10/5/97
for $50,000 plus interest.) Hot interest runs on all amounts due
($50, 000, $21,000, $111,000, plus all interest due thereon) from
11/ 4/97. However, hot interest stops on 12/31/97 because the
only notice or letter prior to that date which shows an anount
exceedi ng $100, 000 was paid within 30 days and is therefore
di sregarded. Hot interest in this case never resunes because the
assessment letter for $111,000 on 1/20/98 is also paid within 30
days.

We hope this response is helpful to you in interpreting and
i mpl enenting this |egislative change. If you need additional
assi stance, please contact Nancy Rose at (202) 622-4910.

/ s/
ROCHELLE L. HODES




