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Filing Requirements for a "Pure Trust" or "Pure Trust
Or gani zati on"

This is in response to your request for Significant Advice
dat ed Decenber 4, 1997, in connection with a question posed by
the Director, D:.Q M5 of the Austin Service Center regarding the
tax requirenents for a pure trust or pure trust organi zation
("pure trust").

DI SCLOSURE STATEMENT

Unl ess specifically marked "Acknow edged Significant Advice,
May Be Di ssem nated" above, this nenorandumis not to be
circul ated or dissem nated except as provided in Paragraph
IV.A 6. of Notice N(35)000-143. This docunent may contain
confidential information subject to the attorney-client and
del i berative process privileges. Therefore, this docunent shal
not be disclosed beyond the office or individual (s) who
originated the question discussed herein and are working the
matter with the requisite "need to know." In no event shall it
be di sclosed to taxpayers or their representatives.

| ssues
1. Does a pure trust file a Form 1041?
2. Are there tax requirenents for a pure trust?

3. Is an enployer identification nunber ("EIN') required
for a pure trust?

Concl usi ons

1. (a) The filing requirements for a pure trust depend on
the tax classification of the entity. |If a pure trust is
classified as a trust, the pure trust nust file a Form 1041.

(b) However, if the pure trust is classified as a trust but
i's wholly-owned by a single owner and reporting under section



1.671-4(b)(2)(i)(A) of the Income Tax Regul ations, a Form 1041 is
not required to be fil ed.

2. The tax requirenents for a pure trust depend on the tax
classification of the entity. |If a pure trust is classified as a
trust, the rules of part |, subchapter J, chapter 1 of the
I nt ernal Revenue Code, govern the taxation of the trust and its
benefici ari es.

3. (a) Whether an enployer identification nunber (EIN) is
required for a pure trust depends on the tax classification of
the entity. |If a pure trust is classified as a trust, the pure
trust is required to have an EIN

(b) However, if the pure trust is classified as a trust but
i's wholly-owned by a single owner and reporting under section
1.671-4(b)(2)(i)(A) of the regulations, the pure trust is not
required to have an EIN.

Facts

Your rmenorandum i ndi cates that you were not furnished with
background i nformation includi ng organi zati onal docunents for the
pure trust. Therefore, we are providing general information in
response to your questions. The information that you provided to
us indicates that based on the infornmation provided on the Form
SS-4 the Austin Service Center assigned an EIN and a Form 1041
filing requirenment for the pure trust.

Di scussi on

Section 6011(a) of the Internal Revenue Code provides that
every person required to nake a return or statement shall include
therein the information required by the forns or regul ati ons.

Section 6109(a) (1) of the Code provides that when required
by regul ati ons prescribed by the Secretary, any person required
under the authority of title 26 to make a return, statenent, or
ot her document nust include in the return, statenent, or other
docunent the identifying nunber as may be prescribed for securing
the proper identification of such person.

Section 6109(c) of the Code provides that for purposes of
section 6109, the Secretary is authorized to require the
informati on as may be necessary to assign an identifying nunber
to any person.

Sections 301.6109-1(a)(1)(ii)(C and (D) of the Procedure
and Admi ni stration Regul ations require that non-individual s,
i ncluding trusts, partnerships, or corporations, required to



furnish a taxpayer identifying nunber and certain individuals
required to furnish a taxpayer identifying nunber use an EIN

Section 301.6109-1(a)(2)(i) of the regulations provides that
if a trust does not have a taxpayer identification nunber and the
trustee furnishes the nanme and taxpayer identification nunber of
the grantor or other person treated as the owner of the trust and
the address of the trust to all payors pursuant to section 1.671-
4(b)(2)(1)(A), the trustee need not obtain a taxpayer
i dentification nunber for the trust until either (a) the first
t axabl e year of the trust in which all of the trust is no |onger
owned by the grantor or another person, or (b) until the first
t axabl e year of the trust for which the trustee no | onger reports
pursuant to section 1.671-4(b)(2)(i)(A). |If the trustee has not
al ready obtai ned a taxpayer identification nunber for the trust,
the trustee nust obtain a taxpayer identification nunber for the
trust in order to report pursuant to section 1.671-4(a),

(b)(2)(i)(B), or (b)(3)(i).

Section 1.6012-3(a)(ii) of the regul ations provides that
every fiduciary, or at |east one of the joint fiduciaries, nust
make a return of incone on Form 1041 (or by use of a conposite
return pursuant to section 1.6012-5) and attach the required form
if the trust has itens of tax preference (as defined in section
57 and the regul ations thereunder) in any amount for each trust
for which he acts, except a trust exenpt under section 501(a), if
such trust has for the taxable year any taxable incone, or for
t he taxabl e year has gross income of $600 or nore regardl ess of
t he amount of taxable incone.

We are providing the follow ng discussion related to the
classification of an entity for federal tax purposes for your
information. W do not expect the service center personnel to
performa classification analysis as part of processing the Form
SS-4. It is incunbent upon the taxpayer to properly conplete the
Form SS-4, stating the type of entity and the type of tax return
that will be fil ed.

Section 301.7701-1(a) of the regul ations provides that the
I nternal Revenue Code prescribes the classification of various
organi zations for federal tax purposes. Whether an organization
iIs an entity separate fromits owners for federal tax purposes is
a matter of federal tax | aw and does not depend on whet her the
organi zation is recogni zed as an entity under |ocal |aw.

Section 301.7701-1(b) of the regulations provides that the
classification of organi zations that are recogni zed as separate
entities is determ ned under sections 301.7701-2, 301.7701-3, and
301. 7701-4 unless a provision of the Internal Revenue Code (such
as section 860A addressing Real Estate Mortgage | nvestnent



Conduits (REM Cs)) provides for special treatment of that

organi zation. For the classification of organizations as trusts,
see section 301.7701-4(a). That section provides that trusts
generally do not have associates or an objective to carry on

busi ness for profit. Sections 301.7701-2 and 301. 7701-3 provide
rules for classifying organizations that are not classified as
trusts.

The proper filing requirenent for an entity depends on
whet her the entity is classified as a trust, partnershinp,
corporation, association taxable as a corporation or as a
di sregarded entity under sections 301.7701-2 through 301.7701-4
of the regul ations.

There is no organization classified as a "pure trust" or
"pure trust organization"” under the Internal Revenue Code or the
accompanying regulations. |In addition, neither the Internal
Revenue Code nor the acconpanyi ng regul ati ons provide for speci al
treatment for a pure trust. Therefore, the pure trust, if it is
determined to be an entity separate fromits owner under section
301.7701-1(a), nust be classified under sections 301.7701-2
t hrough 301.7701-4 of the regulations. |If the pure trust is not
an entity separate fromits owner, it is disregarded for tax
pur poses and the true owner of the property held by the pure
trust nmust directly report all tax itenms on the owner’s tax
return and pay all taxes due. See Notice 97-24, 1997-16 |.R B
6, which deals with abusive or bogus trust schemes and nekes
clear that the substance of the transaction controls who nust
report and pay the taxes due.

If the pure trust is determned to be an entity separate
fromits owner and is not a business entity, it will be
classified as a trust under section 301.7701-4(a). Atrust is a
taxable entity that nust report on Form 1041 and is required to
have an EIN. The rules of subparts A through D, part |
subchapter J, chapter 1 of the Code apply to trusts and their
benefi ci ari es.

However, the grantor or another person may be treated as the
owner of the trust under subpart E, part |, subchapter J, chapter
1 of the Code (sections 671 through 679). Generally, the grantor
or another person will be treated as the owner of the trust if
the grantor or other person retain certain powers or interests
over the trust. In such a case, the reporting rules of section
1.671-4 of the Income Tax Regul ations apply. |[If the trustee
reports pursuant to section 1.671-4(b)(2)(i)(A), the trust does
not need an EIN. O herwise, the trust is required to have an
El N.



W have been informed by Subm ssions Processing, National
Ofice that as of June 1996, the Phil adel phia Service Center has
rescinded the letter that states that a pure trust has no tax
requi renments and that an EINis not required. Certain taxpayers
had been incorrectly reading and msusing the letter.
Subm ssi ons Processing, National Ofice is presently clarifying
the CP 575 letter sent to taxpayers, which infornms taxpayers of
their filing requirenents. In addition, the instructions to the
Form SS-4 have been revised to provide that the taxpayer nust
enter (in all cases) on the Form SS-4 the type of entity and type
of return that will be filed (for exanple, comon trust fund,
Form 1065) .

Unfortunately, the pronoters of various abusive trust
schenmes have taken the Phil adel phia letter out of context and are
concl uding that neither the owner nor the trust is liable for any
tax in order to pronote their abusive trust schenes. W believe
that the letter only intended to address the EIN question and
certainly did not intend to suggest that there was no tax
liability with respect to any incone fromthe trust property.

Based on sone materials that we have seen, a pure trust is
sonmetimes referred to as a constitutional trust or as a conmon
law trust or as a contract trust. Certain pronoters sell these
arrangenents as tax shelters arguing that they are nerely
contracts between the grantor and the trustee and thus are not
taxabl e under the United States Constitution, Article 1, Section
10, which provides that no state shall pass any law inpairing the
obligations of contracts. As noted above, the Code and
regul ati ons recogni ze a certain nunber of entities (trusts,
corporations, etc.) and provide rules for their taxation. The
notion that a pure trust is not subject to federal tax lawis
false. The sixteenth anendnent to the United States Constitution
enpowers Congress to lay and col |l ect taxes on incones, from
what ever source derived.

In all cases, it should be nade clear to taxpayers who
request an EIN that the only options available to the taxpayer
are those provided on the Form SS-4, and that either the taxpayer
or the entity nust report and pay the tax. W understand that
sone service centers have found it helpful to mail to taxpayers a
copy of Notice 97-24 as a way of educating taxpayers. Finally we
agree with the Austin Service Center assigning an EIN and a Form
1041 filing requirenment for the pure trust, based on the
i nformati on provided on the Form SS-4.



We hope you find this information helpful. |If you need
further assistance, please do not hesitate to contact Janmes Quinn
at (202) 622-3060.

PAUL F. KUGLER

By: | S/
J. THOVAS H NES
Seni or Techni ci an Revi ewer




